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Though I join the Court’s opinion, I am somewhat
reluetant here, as 1T was in Edwards v. California, 314
. 8. 160, 177, to rest solely on the Commerce Clause.
My reluctanee is not due to any convietion that Congress
lacks power to regulate commerce in the interests of
human rights. It is rather my belief that the right of
people to be free of state action that diseriminates
againgt them heeause of race. like the “right to persons to
move freely from State to State” (Edwards v. California,
supra, at 177), “occupies a more protected position in our
constitutional system than does the movement of cattle,
fruit. steel and coal across state lines.” [Ibid. More-
over, when we come to the problem of abatement in
Hamm v. City of Rocl Hill, post, —, deeided this day,
the result reached by the Court is for me much more
obvious as a protective measure under the Fourteenth
Amendment than under the Commerce Clause. For the
former deals with the constitutional status of the indi-
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vidual not with the impact on commeree of local activities
or vice versa,

Henee T would prefer to rest on the assertion of legisla-
tive power contained in § 5 of the Fourteenth Amend-
ment which states: “The Congress shall have power to
enforee, by appropriate legislation, the provisions of this
article”—a power which the Court eoneedes was exercised
at least in part in this Aet.

A decision based on the Fourteenth Amendment would
have a more settling effeet, making unnecessary litigation
over whether a partienlar restaurant or inn is within the
commeree definitions of the Aet or whether a particular
eustomer is an interstate traveler. Under my construe-
tion, the Aet would apply to all customers in all the
enumerated places of public accommodation. And that
construetion would put an end to all obstruetionist strat-
egies and finally close one door on a bitter chapter in
American history.

My opinion last Term in Bell v. Maryland, 378 U, 8,
226, 242, makes clear my position that the right to be
free of diseriminatory treatment (based on race) in places
of public accommodation—whether intrastate or inter-
state—is a right guaranteed against state action by the
Fourteenth Amendment and that state enforcement
of the kind of trespass laws which Maryland had in
that case was state action within the meaning of the

Amendment.
1.

I think the Court is eorreet in coneluding that the Act
is not founded on the Commerce Clause to the exclusion
of the Enforeement Clause of the Fourteenth Amendment.

In determining the reach of an exertion of legislative
power, it is customary to read various granted powers
together, See Veazie Bank v. Fenno, 75 U. 8. 533, 548—
549 Edye v. Roberison, 112 1. 8. 580, 3053-396; ["nited
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States v, Gettysburg Electric B, Co., 160 T, S, 668, 683,
As stated in MeCulloch v, Maryland, 4 Wheat, 316, 421;

We admit, as all must admit, that the powers of
the government are limited. and that its limits are
not to be transeended.  But we think the sound con-
struetion of the constitution must allow to the
national legislature that diseretion, with respect to
the means by which the powers it confers are to be
earried into exeeution, which will enable that body
to perform the high duties assigned to it, in the man-
ner most beneficial to the people. Let the end be
legitimate, let it be within the scope of the constitu-
tion, and all means which are appropriate, which are
plainly adapted to that end. which are not pro-
hibited, but consist with the letter and spirit of the
constitution, are constitutional.

The “means™ used in the pregent Aet are in my view
“appropriate” and “plainly adapted” to the end of
enforeing Fourteenth Amendment rights ' as well as pro-
tecting interstate commerce,

Section 201 (a) declares in Fourteenth Amendment
language the right of equal access:

All persons shall be entitled to the full and equal
enjoyment of the goods, serviees, facilities, privileges,
advantages, and accommodations of any place of
public accommaodation, as defined in this section,
without diserimination or segregation on the ground
of raece, color, religion, or national origin.

The rights protected are clearly within the purview of
our decisions under the Equal Protection Clause of the
Fourteenth Amendment.®

!For a synopsis of the legislative history see the Appendix to this
OPInion,

# See Peterson v. City of Greenville, 373 17, 8, 244 (diserimination
m restanrant ) Lombard v, Louisiana, 373 U, 8. 267 (diserimination




515 & 543—CONCURRING (A)
1 ATLANTA MOTEL v. UNITED STATES.

“State action”—the key to Fourteenth Amendment
guarantees—is defined by § 201 (d) as follows:

Diserimination or segregation by an establish-
ment is supported by State action within the mean-
ing of this title if such diserimination or segregation
(1) is carried on under color of any law, statute,
ordinance, or regulation; or (2) is carried on under
color of any custom or usage required or enforced
by officials of the State or political subdivision
thereof; or (3) is required by action of the State or
politieal subdivision thereof. [Italies added,]

That definition is within our decision of Shelley v.
Kraemer, 334 U, 8. 1, for the “diserimination” in the
present cases is “enforced by officials of the State.” i. e.,
by the state judiciary under the trespass laws." As we
wrote in Shelley v. Kraemer, supra, 19:

We have no doubt that there has been state action
in these cases in the full and complete sense of the
phrase. The undisputed facts disclose that peti-
tioners were willing purchasers of properties upon
which they desired to establish homes. The owners
of the properties were willing sellers: and contracts
of sale were accordingly consummated. It is clear
that but for the active intervention of the state
courts, supported by the full panoply of state power,
petitioners would have been free to occupy the
properties in question without restraint.

These are not cases, as has been suggested, in
which the States have merely abstained from aetion,

in restaurant): Burton v. Wilmington Pavking Authority, 365 U, 8,
715 (discrimination in rvestaurant); Watson v. City of Memphis,
478 U. 8. 526 (discrimination in eity park); Birown v. Board of Edu-
cation, 347 17. 8. 483 (discrimination in publie school system); Nizon
v. Herndon, 273 1. 8. 530 (discrimination in voting).

*The Georgia frespass law is found in Ga. Code Ann., § 26-3005
(1963 Bupp.), and that of Alabama in Ala. Code, 1059, Tit, 14, § 426




515 & 543—CONCURRING (A)
ATLANTA MOTEL ». UNITED STATES. 5

leaving private individuals free to impose such dis-
eriminationsg as they see fit. Rather, these are cases
in whieh the States have made available to such indi-
viduals the full coercive power of government to
deny to petitioners, on the grounds of race or eolor,
the enjoyment of property rights in premises whieh
petitioners are willing and financially able to aequire
and which the grantors are willing to sell. The dif-
ference between judicial enforecement and non-
enforcement of the restrictive covenants is the dif-
ference to petitioners between being denied rights of
property available to other members of the eom-
munity and being aecorded full enjoyment of those
rights on an equal footing.

Section 202 declares the right of all persons to be free
from eertain kinds of state aection at any public establish-
ment—noft just at the previously enumerated places of
publie accommodation:

All persons shall be entitled to be free, at any
establishiment or place, from discrimination or segre-
eation of any kind on the ground of race, color, reli-
gion, or national origin, if such diserimination or
segregation is or purports to be required by any law,
statute, ordinance, regulation. rule, or order of a
State or any ageney or political subdivision thereof.

Thus the essence of many of the guarantees embodied
in the Aect are those contained in the Fourteenth
Amendment.

The Commeree Clause, to he sure, enters into some of
the definitions of “place of public accommodation™ in
8201 (b) and (e). Thus a “restaurant” is included,
§ 201 (b)(2), “if it serves or offers to serve interstate
travelers or a substantial portion of the food which it
serves . . . has moved in commeree.” § 201 (e)(2). But
any “motel” iz ineluded “which provides lodging to tran-
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sient guests, other than an establishment located within
a building which containg not more than five rooms for
rent or hire and which is actually oceupied by the pro-
prietor of such establishment as his residence.” §§ 201
(b)(1} and (e)(1). Providing lodging “to transient
guests” is not strietly Commerece Clause talk, for the
phrase aptly deseribes any guest—Ilocal or interstate.

Thus some of the definitions of “place of public aceom-
maodation™ in § 201 (h) are in Commerce Clanse langnage
and some are not. Indeed § 201 (b) is explicitly bifur-
cated. An establishment “which serves the public is a
place of public accommodation,” says § 201 (b), under
cither of two conditions: firsf, “if its operations affect
commerce,” or second, “if diserimination or segregation by
it is supported by State action.”

The House Report emphasizes these dual bases on
which the Aet rests. (H. R. Rep. No. 914, 88th Cong.,
1st Sess., p. 20)—a situation which a minority recognized
was being attempted and which it opposed. Id., pp.
98-101.

The Senate Committee laid emphasis on the Commeree
("lause. S. Rep. No. 872, 88th Cong., 2d Sess., pp. 12-13.
The use of the Commerce Clause, to surmount what was
thought to be the ohstacle of the Civil Rights Cases, 109
U, 8. 3, is mentioned. [hid. And the economie aspects
of the problems of diserimination are heavily accented.
Id., pp. 17 et seq. But it is clear that the objectives of
the Fourteenth Amendment were by no means ignored.
As stated in the Senate Report:

Does the owner of private property devoted to
use as a publie establishment enjoy a property right
to refuse to deal with any member of the publie
beeause of that member’s race, religion, or national
origin?  As noted previously, the English eommon
law answered this question in the negative. It rea-
soned that one who employed his private property
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for purposes of eommercial gain by offering goods
or serviees to the public must stick to his bargain.
It is to be remembered that the right of the private
property owner to serve or sell to whom he pleased
was never elaimed when laws were enaeted prohibit-
ing the private property owner from dealing with
persons of a particular race. Nor were such laws
ever struck down as an infringement upon this
supposed right of the property owner.

But there are stronger and more persuasive rea-
sons for not allowing concepts of private property to
defeat public accommodations legislation. The in-
stitution of private property exists for the purpose
of enhancing the individual freedom and liberty of
human beings. This institution assures that the
individual need not be at the merey of others, inelud-
ing government, in order to earn a livelihood and
prosper from his individual efforts. Private prop-
erty provides the individual with something of value
that will serve him well in obtaining what he desires
or requires in his daily life.

Is this time honored means to freedom and liberty
now to be twisted so as to defeat individual freedom
and liberty? Certainly denial of a right to diserimi-
nate or segregate by race or religion would not weaken
the attributes of private property that make it an
effective means of obtaining individual freedom. 1In
fact, in order to assure that the intitution of private
property serves the end of individual freedom and
liberty it has been restrieted in many instanees.  The
most striking example of this is the abolition of
slavery. Slaves were treated as items of private
property, vet surely no man dedicated to the cause
of individual freedom ecould contend that individual
freedom and liberty suffered by emanecipation of the
slaves,
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There is not any question that ordinary zoning
laws place far greater restrictions upon the rights of
private property owners than would public accom-
modations legislation. Zoning laws tell the owner of
private property to what type of business his prop-
erty may be devoted, what structures he may erect
upon that property, and even whether he may devote
his private property to any business purpose whatso-
ever, Such laws and regulations restricting private
property are necessary so that human beings may
develop their communities in a reasonable and peace-
ful manner. Surely the presence of such restrictions
does not detract from the role of private property in
securing individual liberty and freedom.

Nor can it be reasonably argued that racial or
religious diserimination is a vital factor in the ability
of private property to constitute an effective vehicle
for assuring personal freedom. The pledge of this
Nation is to secure freedom for every individual;
that pledge will be furthered by elimination of such
practices. [[/d., pp.22-23.]

Thus while T agree with the Court that Congress in

fashioning the present Aet used the Commerce Clause
to regulate racial segregation, it also used (and properly
so) some of its power under §5 of the Fourteenth
Amendment,

I repeat what I said earlier, that our deeision should

be based on the Fourteenth Amendment, thereby putting
an end to all obstruectionist strategies and allowing every
person—whatever his race, ereed, or eolor—to patronize
all places of public accommodation without diserimina-
tion whether he travels interstate or intrastate.




APPENDIX.

(1) The Administration Bill (as introduced in the
Houze by Congressman Celler, it was H. R, 7152).

Unlike the Aet as it finally beeame law, this bill (a) con-
tained findings (pp. 10-13) which deseribed diserimina-
tion in places of public accommodation and in findings
(h) and (1) connected this diserimination to state action
and invoked Fourteenth Amendment powers to deal with
the problem; and (h) the bill, in setting forth the public
establishments which were eovered, used only commeree-
type language and did not contain anything like the
present § 201 (d) and its link to § 201 (b)—the “or”
elause in § 201 (b). Nor did the bill contain the present
§ 202.

In the hearings before the House Judieiary Subeom-
mittee the Attorney General stated elearly and repeatedly
that while the bill relied “primarily” on the Commerce
Clause, it was also intended to rest on the Fourteenth
Amendment. See Hearings before Subeommittee No. 5,
House Judiciary Committee, 88th Cong., 1st Sess., 1375
1376, 1388, 1396, 1410, 1417-1419,

(2) The Subcommitice Bill (as reported to the full
House Judiciary Committee).

The Attorney General testified against portions of
this bill. He reiterated that the administration hill
rested on the Fourteenth Amendment as well as on the
Commerce Clause: see Hearings, House Judiciary Com-
mittee on H. R. 7152, as amended, Subcommittee No. 5,
88th Cong., 1st Sess., 2603, 2700, 2764. But this bill
added for the first time a provision similar to the present
§ 201 (d)—only much broader. See id., at 2656, first full
paragraph. (Apparently this addition was in response
to the urgings of those who wanted to broaden the bill
and who failed to comprehend that the administration

)
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bill already rested, despite its commerce language, on the
Fourteenth Amendment.) The Attorney General feared
that the new provision went too far. Further, the new
provision, unlike the present § 201 (d) but like the pres-
ent § 202, did not limit coverage to those establishments
specifically defined as places of public accommodation ;
rather it referred to all businesses operating under state
“authorization, permission, or license.” See id., at 2656
top. The Attorney General objected to this: Congress
onght not to invoke the Fourteenth Amendment gener-
ally hut rather ought to speeify the establishments that
would be covered. See id., at 2656, 2675-2676. 2726.
This the administration hill had done by covering only
those establishments which had certain  ecommereial
characteristies.

Subsequently the Attorney General indicated that he
would aecept a portion of the subcommittee additions
that ultimately became §§ 201 (d) and 202; but he made
it elear that he did not understand that these additions
removed the Fourteenth Amendment foundation which
the administration had placed under its bill. He did not
understand that these additions eonfined the Fourteenth
Amendment foundation of the bill to the additions alone;
the commerce language sections were still supported in
the alternative by the Fourteenth Amendment. See
especially id., at 2764; compare p. 2727 with p. 2698,
The Subeommittee said that it made these additions in
order to insure that the Fourteenth Amendment was re-
lied on. See id., at 2763; also Subcommittee Hearings,
supra, 1413-1421. And the Attorney General repeated
at p. 2764 that he would agree to whatever language was
necessary to make it clear that the hill relied on the Four-
teenth Amendment as well as the Commerce Clause.

Therefore it seems clear that a dual motive was hehind
the addition of what ultimately became $§ 201 (d) and
202: (1) to expand the coverage of the Aet; (2) to make it
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clear that Congress was invoking its powers under the
Fourteenth Amendment.

(3) The Commitice Bill (as reported to the House).

This bill contains the present §5 201 (d) and 202,
except that “state aetion” is given an even broader defi-
nition in § 201 (d) as then written than it has in the
present § 201 (d).

The House Report has the following statement: “See-
tion 201 (d) delineates the eircumstances under whieh
digserimination or segregation by an establishment is sup-
ported hy State aetion within the meaning of title 1T.”
H. R. Rep. No. 914, 88th Cong., 1st Sess., 21. On p. 117
of the Report Representative Cramer says: “The 14th
amendimnent approach to public accommodations [in the
committee bill as contrasted with the administration bill]
is not limited to the narrower definition of ‘establishment’
under the interstate commerce approach and eovers
broad State ‘custom or usage’ or where diserimination is
‘fostered or encouraged’ by State action (see. 201 (d)).”
By implieation the eommittee has merely broadened the
coverage of the administration’s bill by adding the ex-
plicit state action language: it has not thereby removed
the Fourteenth Amendment foundation from the eom-
merce language coverage,

Congressman Celler introduced into the Congressional
Record a series of memoranda on the constitutionality of
the various titles of the bill; at pp. 1462-1463% the Four-
teenth Amendment is discussed ; at p. 1463 it is suggested
that the Thirteenth Amendment is to be reearded as
“additional authority” for the legislation.

At p. 1837 Congressman Willis introduces an amend-
ment to strike out “transient guests” and to replace these

words with “interstate travelers.”  As reported, says Con-

#All eitations are to the daily Reeords for January 31 to Febrnary
5, 1964, not to the bound volumes, as they were unavailable when
thiz Appendix was prepared.
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gressman Willis, the bill boldly undertakes to regulate
intrastate commerce, at least to this extent. [Ibid. The
purpose of the amendment is simply to relate “this bill
to the powers of Congress.” [Ibid. Congressman Celler,
the floor manager of the bill, will not accept the amend-
ment, which introduees an element of uncertainty into
the scope of the bill's coverage. At p. 1844 Congressman
Lindsay makes remarks indicating that it is his under-
standing that the commerce language portions of § 201
rest only on the Commerce Clause, while the Fourteenth
Amendment is invoked to support only § 201 (d).

But at p. 1846 Congressman MacGregor, a member of
the Judiciary Subecommittee, states, in response to Con-
gressman Willis's challenge to the constitutionality of
the “transient guests” coverage, that: “When the gentle-
man from Louisiana seeks in subparagraph (1) on page
43 [§201 (b)(1)] to tightly eircumseribe the number of
inns, hotels and motels to be covered under this legislation
he does violence to the 1883 Supreme Court decision
where it defines the authority of the Congress under the
14th amendment. . . . Mr. Chairman, in light of the
1883 Supreme Court decision eited by the gentleman from
Louisiana, and in light of a score of subsequent decisions,
it is precisely the legislative authority granted in the 14th
amendment that we seek here to exercise.”

At pp. 1879-1884 there is the discussion surrounding
the passage of the Goodell amendment striking the word
“encouraged” from § 201 (d)(2) of the bill as reported.
Likewise in these pages there is the discussion concerning
the Willis amendment to the Goodell amendment: this
amendment eliminated the word “fostered.” After the
adoption of these amendments the custom or usage had
to be “required or enforced” by the State—not merely
“fostered or encouraged” in order to constitute “state
action” within the meaning of the Act.
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At p. 1880 Congressman Smith of Virginia offered an
amendment as a substitute to the Goodell amendment
that would have eliminated the “custom or usage™ lan-
guage altogether. Congressman Celler said in defense of
the bill as reported: “[Clustom or usage is not constituted
merely by a practice in a neighborhood or hy popular
attitude in a particular community. Tt consists of a
practice which, though not embodied in law, receives
notice and sanetion to the extent that it is enforeed by
the officialdom of the State or locality™ (p. 1881). The
Smith Amendment was rejected by the House (p. 1883).

It would seem that the action on this Smith substitute
and the statement by Congressman Celler mean that a
state's enforcement of the custom of segregation in places
of publie accommaodation by the use of its trespass laws
is a violation of § 201 (d)(2).

(4) The House Bill.

The House bill was placed directly on the Senate cal-
endar and did not go to committee. The Dirksen-Mans-
field substitute adopted by the Senate made only one
change in §§ 201 and 202: it ehanged “a” to “the” in
§201 (d)(3). Senator Dirksen nowhere macde any ex-
plieit references to the constitutional bases of Title 11.
Thus it is fair to assume that the Senate’s understanding
on this question was no different from the House's view,
The Senate substitute was adopted without change by
the House on July 2, 1964, and signed by the President
on the same day.




