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The dissenting opinion of Mgr. Justice FRANKFURTER,
in which 1 join, demonstrates the abrupt departure the
majority makes from judicial history by putting the
federal courts into this area of state concerns—an area
which, in this instance the Tennessee courts themselves
have refused to enter.

It does not detract from his opinion to say that the
panorama of judieial history it unfolds, though evinecing
a common underlying principle of keeping the federal
courts out of these domains, has a tendency, because of
variants in expression, to becloud analysis in a given case,
With due respect to the majority, 1 think that has
happened here.

Onee one cuts through the thicket of discussion devoted
to “jurisdietion,” “standing,” “justiciability.”” and “politi-
cal question,” there emerges a straightforward issue
which, in my view, is determinative of this case. Does
the complaint disclose a violation of a federal constitu-
tional right, in other words, a claim over which a United
States Distriet Court would have jurisdietion under
28 U. 5. C. §1343(3) and 42 U. 8. C. §1983? The
majority opinion undertakes to do little more than
assume that the complaint does state a cause of aetion.
However, in my opinion, appellants’ allegations, aceepting
all of them as true, do not show, parsed down or as a
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whole, an infringement by Tennessee of any rights
assured by the Fourteenth Amendment. Accordingly, 1
believe the complaint should have been dismissed for
“failure to state a claim upon which relief ean be granted.”
Fed. Rules Civ. Proe., 12 (b)(6).

It i= at once essential to recognize this case for what it
is. The issue here relates not to a method of state elec-
toral apportionment by which seats in the federal House
of Representatives are allocated, but solely to the right
of a State to fix the basis of representation in its ouwn
legislature. Until it is first decided to what extent that
right is limited by the Federal Constitution, and whether
what Tennessee has done, or failed to do, in this instanee
runs afoul of any such limitation, we need not reach the
question of “justiciability,” or any of the other considera-
titons, which in such cases as Colegrove v. Green, 32
U. 8. 549, led the Court to decline to adjudicate a chal-
lenge to a state apportionment affecting seats in the
House of Representatives.

In this case it is asserted that Tennessee has violated
the Equal Protection Clause of the Fourteenth Amend-
ment by maintaining in effect a system of apportionment
that grossly favors in legislative representation the rural
sections of the State as against ite urban communities.
Stripped to its essentials the eomplaint purports to set
forth three constitutional elaims of varying breadth:

(1) The Equal Protection Clause requires that
each vote cast in state legislative elections be given
approximately equal weight.

(2) Short of this, the existing apportionment of
state legislators is so unreasonable as to amount to
an arbitrary and eapricious act of classification on
the part of Tennessee Legislature.

(3) In any event, the existing apportionment is
rendered invalid under the Federal Constitution be-
cause it flies in the face of the Tennessee Constitution.
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For reasons given in MR. JusTice FRANKFURTER'S opinion,
ante, pp. 57-58, the last of these propositions is mani-
festly untenable, and need not be dealt with further. 1
turn to the other two.

&

I can find nothing in the Constitution which expressly
or impliedly supports the view that state legislatures
must be so structured as to reflect with approximate
equality the voice of every voter, _ Not only is t-)Eaf prop-
osition refuted by history, as shown by my Brother
FraxkrurTer, but it strikes deep into the heart of our
federal system. TIts aceeptance would require us to turn
our backs on the regard which this Court has always
shown for the judgment of state legislatures and courts
on matters of essentially local concern.

In the last analysis, what lies at the core of this con-
troversy is a difference of opinion as to the function of
representative government. It is surely beyond argu-
ment that those who have the responsibility for devising
a system of representation may permissibly consider that
factors other than bare numbers should be taken into
account. The existence of the United States Senate is
proof enough of that. To eonsider that we may ignore
the Tennessee Legislature’s judgment in this instanee
because that body was the product of an asymmetrical
electoral apportionment, would in effect be to assume the
very conclusion here disputed. Henee we must accept
the present form of the Tennessee Legislature as the
e unent of the State's ehoi re realisti
its compromise, between competing politieal philosophies.
The federal courts have not been empowered by the Equal
Protection Clause to judge whether this resolution of the
State’s internal confliet is desirable or undesirable, wise or
unwise.

un‘a,tbmm,!vﬁd—
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With respeet to state tax statutes and regulatory
measures, for example, it has been said that the “day is
gone when this Court uses the Fourteenth Amendment to
strike down state laws . . . because they may be unwise,
improvident, or out of harmony with a particular school
of thought.” Williamson v. Lee Optical Co., 348 U, S.
483, 488. I would think it all the more compelling for us
to follow this principle of self-restraint when what is
involved is the freedom of a State to deal with so intimate
a concern as the structure of its own legislative branch.
The Constitution imposes no limitation on the form which
a state government may take other than committing to
the United States generally the duty to guarantee to
every State “a Republican Form of Government.” And,
as my DBrother FRANKFURTER so conclusively proves
(ante, pp. 42-50), no intention to fix immutably the
means of selecting representatives for state governments
could have been in the minds of either the Founders or
the draftsmen of the Fourteenth Amendment.

In short, there is nothing in the Federal Constitution
to prevent a State, acting not irrationally, from choosing
any legislative structure it thinks best suited to the
interests, temper, and customs of its people. I would
have thought this proposition settled by MacDougall v.
Green, 335 U. 8. 281, in which the Court observed (at

p. 283) that to "assume that pohtma.l w:on
y of numbers is

. A'State’s choice to distribute e]ectoral strength
among geographical units, rather than aeccording to a
census of population, is certainly no less a rational deci-
sion of policy than would be its choice to levy a tax on
property rather than a tax on income. Both are legisla-
tive judgments entitled to equal respect from this Court.
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The elaim that Tennessee's system of apportionment
is 80 unreasonable as to amount to a eapricious classifica-

tion of voting strength stands up no better under
dispassionate analysis.

The Court has said time and again that the Equal Pro-
tection Clause does not demand of state enactments either
mathematical identity or rigid equality. E. g., Allied
Stores of Ohio v. Bowers, 358 1. S. 522, 527-528, and
authorities there cited; MeGowan v. Maryland, 366 U. 8.
420, 425-426. All that is prohibited is “invidious dis-
crimination” bearing no rational relation to any per-
missible policy of the State. Williamson v. Lee Optical
Co., supra, at 489. And in deciding whether such dis-
erimination has been practiced by the State, it must be
borne in mind that a “statutory diserimination will not
be set aside if any state of faets reasonably may be con-
ceived to justify it.” McGowan v. Maryland, supra. Tt
is not inequality alone that calls for a holding of uncon-
stitutionality; only if the inequality is based on an m_

impermissible standard m this C{)urt condemn it,

_'{]T"at then is the baslﬁg? e claim made in this case
that the distribution of state senators and representatives
is the produet of eapriciousness or of some eonstitutionally
prohibited poliey? Tt is not that Tennessee has arranged
its electoral districts with a deliberate purpose to dilute
the voting strength of one race, ef. Gomillion v. Lightfoot,
364 U. 8. 339, or that some religious group is intentionally
underrepresented. Nor is it a charge that the legislature
indulged in sheer caprice by allotting representatives to
each county on the basis of a throw of the dice, or of some
other determinant bearing no rational relation to the
question of apportionment. Rather, the claim is that the
State Legislature has unreasonably retained substantially
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the same allocation of senators and representatives as was
established by statute in 1901, refusing to recognize the
great shift in the population balanee between urban and
rural communities that has oceurred in the meantime.

It is further alleged that even as of 1901 the apportion-
ment was invalid, in that it did not allocate state legis-
lators among the eounties in accordance with the mathe-
matical formula set out in Art. IT, § 5, of the Tennessee
Constitution. In support of this the appellants have
furnished a Table which indicates that as of 1901 six
counties were overrepresented and 11 were underrep-
resented. But that Table in fact shows nothing in the
way of significant diserepancy; in the instance of each
county it is only one representative who is either lacking
or added. And it is further perfectly evident that the
variations are attributable to nothing more than the cir-
cumstance that the then enumeration of voters resulted
in fractional remainders with respect to which the pre-
cise formula of the Tennessee Constitution was in some
mstances slightly disregarded. Unless such de minimis
departures are to be deemed of significance, these statisties
certainly provide no substantiation for the charge that
the 1901 apportionment was arbitrary and eapricious.
Indeed, they show the eontrary.

Thus reduced to its essentials, the charge of arbitrari-
ness and ecapriciousness rests entirely on the consistent
refusal of the Tennessee Legislature over the past 60
years to alter a pattern of apportionment that was rea-
sonable when conceived, but may be thought to be
unreasonable now.

A federal District Court is asked to say that the passage
of time has rendered the 1901 apportionment obsolete to
the point where its continuance becomes vulnerable under
the Fourteenth Amendment. B

But is.not this matter one
_that_inyolves a_classic.legislative judgment? Surely it

(40 | cﬁ*fu¢.(
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lies within the provinee of a state legislature to conclude
that an existing allocation of senators and representatives
constitutes a desirable balance of geographical and demo-
graphical representation, or that in the interest of stability W
of government it would be Bgst to defer for some further’
time the redistribution of seats in the state legislature.
“Tndeed. T would hardly think it unconstitutionat it a

state legislature’s expressed reason for establishing or
maintaining an electoral imbalance between its rural and
urban population were to protect the State’s agricultural
interests from the sheer weight of numbers of those resid-
ing in its eities. A State may, after all, take account of
the interests of its rural population in the distribution of
its tax burden, e. g., American Sugar Rfg. Co. v. Louisiana,
179 U. 8. 89, and recognition of the special problems
of agricultural interests has repeatedly been reflected in
federal legislation, e. g., Capper-Volstead Act, 42 Stat.
388: Agricultural Adjustment Act of 1938, 52 Stat. 31.
Even the exemption of agricultural activities from state
eriminal statutes of otherwise general application has not
been deemed offensive to the Equal Protection Clause.
Tigner v. Texas, 310 U. S. 141. Does the Fourteenth
Amendment impose a stricter limitation upon a State’s
apportionment of political respresentatives to its central
government? I think not. These are matters of loeal
poliey, on the wisdom of which the federal judiciary is not
qualified or permitted to sit in judgment.

The suggestion of my Brother FrankrurTer that
courts lack standards by which to decide such cases
this, is relevant not only to the guestion of “justiciab
ity,” but also, and perhs re_fundamentally.. :
determination whether any cognizable constitutional
EYATH Tias Deen asserted in this case. Courts are unable
to decide when it is that an apportionment originally
valid becomes void beeause the factors entering into such

ADS IOLe noaments o
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a decision are basically matters appropriate only for legis-
lative mdgment And =0 long as there exists a possible
. poliey for retaining an existing appor-
71:)_1% such a legislative deciston eannot be said to
reach the bulwark against arbitrariness and eaprice that
the Fourteenth Amendment affords.

These conelusions ean hardly be escaped by suggesting
that capricious state action might be found were it to
appear that a majority of the Tennessee Legislators, in
refusing to consider reapportionment, had been actuated
by self-interest in perpetuating their own political offices
or by other unworthy or improper motives. Since Fletcher

v. Peck, 6 Cranch 87, was deeided many years ago. it has
repeatedly been pointed out that it is not the business of
the federal courts to inquire into the motives of legislators.
E. g., Arizona v. California, 283 U. 8, 423, 455 & n. 7. The
function of the federal judiciary ends in matters of this
kind onee it is found, as I think it must be here, that the
state action complained of eould have rested on some
rational basis,

It i1s my view that the majority opinion has failed to
point to any recognizable constitutional elaim alleged in
this complaint. Indeed, it is interesting to note that one
member of the majority is at pains to diselaim for him-
self, and to point out that the majority opinion does not
suggest, that the C‘onsmtutlnn nires of the ‘Rtates any
partmu]ar kmd of Electnr appc - oss |

ing streimih. Ccmcurrmg opinion, wnfe pp. —. But

at being so, what, may it be asked, is left of this eom-
plaint? Surely the bare allegations that the existing
Tennessee apportionment is ‘“incorrect,” “arbitrary,”
“obsolete” and “unconstitutional”—amounting to noth-
ing more than legal conclusions—do not themselves save
the complaint from dismissal. See Snowden v. Hughes,
321 U. 8. 1; Collins v. Hardyman, 341 U. 8. 651. Nor do
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those allegations shift to the appellees the burden of prov-
ing the constitutionality of this state statute; as is so cor-
rectly emphasized in the same concurring opinion (ante,
pp. — ). this Court has consistently held in cases arising
under the Equal Protection Clanse that “ ‘the burden of
establishing the unconstitutionality of a statute rests on
him who assails it," Metropolitan Ins. Co. v. Brownell, 204
U. 8. 581, 584" (Emphasis added.) Moreover, the
appellants do not suggest that they could show at a trial
anything beyond the matters previously discussed in this
memorandum, which add up to nothing in the way of a
supportable constitutional challenge against this statute.
And finally, the majority’s failure to decide whether the
complaint Q;ates a claim cognizable under the Constitu-
tion—an issue necessarily presented by appellee’s motion
to dismiss—does not of course furnish any ground for
permitting this action to go to trial. Accordingly,
whether dismissal should have been for want of jurisdie-
tion or, as is suggested in Bell v. Hood, 327 U. S. 678, 682—
683, for failure to state a elaim upon which relief could be
granted, the judgment of the Distriet Court was correct.

In conelusion, it is appropriate to say that one need not
condone, as a citizen, what Tennessee has done or failed
to do, in order to deprecate, as a judge, what the majority
is doing today. Those observers of the Court who see it
as the last refuge for the correetion of all injustice, no
matter what its nature or souree, will no doubt applaud
this decision and its break with the past. Those who
consider that national respect for the Court’s authority
depends in large measure upon its wise exercise of self-
restraint and diseipline in constitutional adjudieation,
will view the decision with deep concern.

I would affirm.




