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MR. JUSTICE CLARK, concurring. — ’uf,

One emerging from the rash of opinions with their
accompanying cloud of words may well find himself suffering
2 mental blindness. The Court holds that the appellants have
alleged a cause of action. However, it refuses to award re-
lief here -- although the facts are undisputed -~ and fails to
give the District Court any guidance whatever. One dissent-
ing opinion, in typical pedantry bursting with words that go
through so much and conclude with so little, contemns the
majority action as "a massive repudiation of the experience
of our whole past." Another dissenting opinion, speaking
with two voices, first correctly declares that the Constitu-
tion does not require legislative representation to reflect an
equiponderance of electors, i.e., a system based on "bare
numbers, ' and then process in an appendicle "Critique" to

translate ''relative voting power of the counties that are
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The examples alluded to in the following discussion are merely
{l1lustrative of the irrational apportfonment spawned In Tenn, I

fully aaree that the policley outlined by the dissenters en

page 20 of J, Harlan's Dissent are consistent with a ratienal
scheme¥XX¥X, However, such enumerated polices or any other policles =
do not explain the frequency and instensity ef the disparity shown

by the chart and 1llustrated by the fellowing examaples,



The dissenters take issue with the dispariti{fiiXies present

in the applts proposed plan of reapportionment., This plan is
based on the rationale of equal representation, a theory which

I do no believe is const'lly required, however no one could say
it is irrational, The fact that it produces isclated equalities
dees not render It a crazy-quilt, for there are other rationale
supporting these devistions as polinted out by the dissenters
themselves on page 20 of J., Harlan's dissent. There is neX
const'l requirement that Just one rationale be employed.

Moreover, there is noX requirement that any one rationale be
applied with mathematical certainty. The dissenters In Intimating
that I believe that isolated mathmatical discreptancies XM ipse
facto beiie the HEMXX rationality of any particular apportionment
are guilty of a fallacious carlcature. One must loeok at the total
picture and an examinatien ef the imgge prejected by the proposed
appbrtion as shewn by the chari en page___ MWX strikes bhe
viewer blind with Its rationality.



Tneest C
In view of the detailed study that the Court has given this
problem it is unfortunate that a decision is not reached on the merits.

The majority appear to hold, at least sub silentio, that an invidious

discrimination is present but it remands to the three judge court for
it to make that formal determination. It is true that Tennessee has
not filed a formal answer. However, it has filed voluminous papers
and made extended argument supporting its position. At no time
has it been able to contradict the appellant's factual claims; it has
offered no rational explanation for the present apportionment; indeed,
it has indicated there are none knowa to it. In fact, the case proceeded
to the point before the three judge court that it was able to find an
invidious discrimination factually present, and the state has not
contested that holding here. In view of all this background I doubt if
anything will be gained by the State on the remand, other than time.
Nevertheless, my position in litigation involving a state as a party has
consistently been that we should move slowly, giving deference to its
sovereignty to the end that its rights be fully protected. However, in
fairness, Lﬂ%ﬁiﬂkﬂt Tennessee was entitled to have my idea of
what it faces on the facts and the trial court some light as to how it
might proceed.

In my view the decision today is in keeping with the highest

traditions of the Court. Its chief function being to protect national



rights, its division here supports the propesition for which

our forebears fought and many died, namely fair representation

in the affairs of government. That is the keystone upon which our
government was founded and lacking which no republic can survive,
Self-restraint and discipline in constitutional adjudication have no
sanctity where as here national rights are so clearly infringed
and have for scores of years cried out for recognition and sanction.
National respect for the courts is more enhanced through their
protection than by their condonation.
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The controlling facts cannot be disputed, It appears from
the record that 37% of the voters of Tennessee elect 20 of the 33
Senators while 40% of the voters elect 63 of the 99 members of the
House, But this might not on its face be an "invidious discrimination,"

Williamson v, Lee Optical Co., 348 U,5. 483, 489 (1955), for a

"'statutory discrimination will not be set aside if any state of facts

reasonably may be conceived to justify it." McGowan v. Maryland,

366 U.S, 420, 426 (1961).

However an examination of the apportionment picture in
Tennessee reveals a Topsy of gigantic proportions, This is shown in
detail in the chart attached, which clearly demonstrates the crazy quilt
the statute has lem;:\ In addition to the wide disparity of voting
strength as between the large and small counties, as pointed out by
the other opinions, there is a glaring inequality in population between
counties having the same representation. For example: Moore County
has a representation of twns with a population (2, 340) of only cne-
eleventh of Rutherford County (25, 316) with the same representation;
Decatur County (5,563) has the same representation as Carter (23, 302)
though the latter has four times the population; Fayette County (popu~-
lation 13,577) has the same representation (3) as Sullivan County

(population 55, 712); likewise Loudon County (13,624), Houston (3, 084),

5. "Total representation’ indicates the combined representation
in the state senate (33 members) and the state house of representatives
(99 members) in the Assembly of Tennessee, Assuming a county has

[Footnote continued next page, ]



and Anderson County (33, 990) have the same representation, i.e.,
1,25 each, But it is said that in this illustration all of the under-
represented counties contain municipalities of over 10, 000 population
and they therefore should be included under the "urban" classification
placing their disparity within a desirable political balance. But in so
doing one is caught up in his own straight jacket for many counties
have municipalities with a population exceeding 10,000, still the same

invidious discrimination is present between them. For example:

County Population Representation
Carter 23,303 1. 10
Maury 24,556 2.25
Washington 36,967 1.99
Madison 37,245 3,50

5. (Cont'd)

one representative, it is credited in this calculation with 1/99.
Likewise, if the same county has one-third of a senate seat it is
credited with another 1/99, and thus such a county, in our calcu-
lation, would have a ''total representation" of two; if a county
has one representative and one-sixth of a senate seat, it is
credited with 1.5/99, or 1.50, It is this last figure that I use here
in an effort to make the comparisons clear, The 1950 rather than
the 1960 census of voting population is used. This avoids the
charge that use of 1960 tabulations might not have allowed sufficient
time for the state to act. However, the 1960 picture is more ir-
rational than the 1950 one.



Likewise counties with no municipality of ever 10, 000 population

suffer a similar discrimination:

Coun Population Representation
Grundy 6,540 0.95
Chester 6, 391 2. 00
Cumberland 9,593 0.63
Crockett 9,676 2,00
Coffee 13, 406 2. 00
Fayette 13,577 3.00

This could not be an effort to give a desirable political balance between
rural and urban populations. Since discrimination is present between
counties of like population the plan is neither consisteat nor rational.
It discriminates horizontally creating gross disparities between
rural areas themselves and between urban areas themselves, o still
maiataining the wide vertical disparity already pointed out as between
rural and urban,

It is 2lso insisted that the representation formulae used above
(see fn. 5) is "patently deficieat" because "it eliminates from con-
sideration the relative voting power of the counties joined together in
a single election district." This is a strange claim coming from those

who rely entirely on the proposition that '‘the voice of every voter"

6. Of course this was not the case in the Georgia couaty uait
system, South v, Peters, supra, or the [llineois initiative plan, MacDougall
v. Green, supra, where recognized political units having independent sig-
nificance were given minimum political weight.




need not have 'approximate equality,' Indeed, representative govern-
ment, as they say, is not one of '"bare numbers.'" The system of
flotorial districts in our system has never been one where the flotorial
representative is splintered between the counties of his district, His
function is, as it always has been, to represent the whole district, To
use a mathematical formulae--or as it otherwise is described,
"a table of logarithms''--that carves up the representative (as is
suggested 1/15 to Moore County) not only runs counter to the premise
that representative government is not based on 'bare numbers" but
is contrary to our whole scheme of republican government,

However, I shall meet the charge on its own ground and, by
use of its own "adjusted 'total representation' " formulae, show
that it is locoed. For example, compare some urban areas of like

populations, using that formulae:

County Population Representation

Washington 36,967 2,64
Madison 37,245 4, 86
Carter 23,303 1,52
Greene 23,649 2.09
Maury 24,556 3, 82
Coffee 13, 406 2.14
Hamblen 14, 090 1.18

And now, using the same formulae, compare some so-called "‘rural"

areas of like population:



County Population Representation

Trousdale 3,351 1. 10
Lewis 3,413 0. 40
Stewart 5,238 1. 57
Cheatham 5,263 0.72
Chester 6,391 1. 36
Grundy 6,540 0.68
Smith 8,731 2,05
Unicoi 8,767 0. 40

And, for counties with similar representation, but with gross differences

in population, take:

County Population Representation
Sullivan 55,712 4, 08
Maury 24,556 3,82
Blount 30, 353 2.11
Cofiee 13,000 2,14

These cannot be 'distorted effects" for here the same formulae
proposed by the dissenters is used and the result is even "a crazier"
quilt,

The truth is that although this case has been here for two
years and has had over six hours argument (three times the ordinary
case)--and has been most carefully considered over and over again
by us in Conference and individually--no one, not even the state nor
the dissenters, have come up with any rational basis for Tennessee's

apportionment statute,



No one--except the dissenters in their "adjusted total rep~
resentation " formulae --contend that mathematical equality among
voters is required by the Equal Protection Clause. But certainly there
must be some rational pattern to a state's districting, The discrimina-
tion here does not fit any pattern--as I have said, it is but a crazy
quilt, Like the District Court, I conclude that "Tennessee is guilty of
a clear violation of the State Constitution and of the [federal] rights of

t he plaintiffs, "



o

tabfes
joined together in single election districts” into its cherts pic-

turing populationwise the relative legislative representation
districts. I believe it can be shown that this case is disting-
uishable from earlier cases dealing with the distribution of
political power by a State, that here a patent violation of the
Equal Protection Clause of the United States Constitution has

been shown, and that an appropriate remedy may be formulated.

L
I take the law of the case from MacDougall v.
Green, 335 U.S5. 281 (1948), which involved an attack under
the Equal Protection Clause upon an Illinois election statute.

The Court decided that case on its merits without hin-



Haakaas

No one--except the dissenters hML “"adjusted ‘total rep-
resentation'" formulag --contend that mathematical equality among
voters is required by the Equal Protection Clause, But certainly there
must be some rational pattern to a State's districting. The discrimina-
tion here does not fit any pattern--as I have said, it is but a crazy
quilt. Like the District Court, I conclude that "Tennessee is guilty of
a clear violation of the State Constitution and of the [federal] rights of

t he plaintiffs, "
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2 = BAKER v. CARR.

drance from the “political question” doetrine. Although
the statute under attack was upheld, it is clear that the
Court based its decision upon the determination that the
statute represented a rational state policy. 1t stated:

“It would be strange indeed, and doetrinaire, for this
Court, applying such broad constitutional concepts
as due process and equal protection of the laws, to
deny a State the power to assure a proper diffusion of
political initiative as between its thinly populated
counties and those having concentrated masses, in
wew of the fact that the latter have practical oppor-
tunities for exerting their political weight at the
polls not available to the former.” Id., at 284,
(Emphasis supplied.)

The other eases upon which my Brethren dwell are all
distinguishable or inapposite. The widely heralded case
of Colegrove v. Green, 328 11, 8. 549 (1946), was a case not
only in which the Court was bob-tailed but in which there
was no majority opinion. Indeed, even the “political qUE:é{;-{

tion” point in Mg, JusticE FRANKFURTER'S opinion w
no more than an alternative ground.” Moreover, the &
appellants did not even make an equal protection argu-
ment.* While it has served as a Mother Hubbard to most
of the subsequent cases, I feel it was in that respect ill-
cast and for all of these reasons put it to one side." Like-

' The opinion stated that the Court “could also dispose of this case
an the authority of Woed v. Breom [287 U. 8. 11." Wood v. Broon
involved only the interpretation of a congressional reapporiionment
Act.

2 Similarly, the Equal Protection Clause was not involved in
Tedesco v. Board of Supervisors, 330 1. 8. 040 (1950).

21 do not read the luter ease of Colegrove v, Barrett, 330 17. 8, 804
(1947), ss having rejected the equal protection argument adopted
here. That was merely a dismissal of an appeal where the equal
protection point was mentioned along with attacks under three other
constitutional provicions, two congressional Acts, and three state
constitutional provisions.
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The controlling facts cannot be disputed. It appears from
the record that 37% of the voters of Tennessee elect 20 of thé 33
Senators while 40% of the voters elect 63 of the 99 members of the
House, But this might not on its face be an "“invidious discrimination,"

Williamson v, Lee Optical Co., 348 U.S. 483, 489 (1955), for a

“statutory discrimination will not be set aside if any state of facts

reasonably may be conceived to justify it." McGowan v. Maryland,
366 U.S, 420, 426 (1961). 3,;, bty Ala (:1_:,
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? has a*manm of hns with a population (2, 340) of only one-
eleventh of Rutherford County (25, 316) with the same representation;
Decatur County (5,563) has the same representation as Carter (23, 302)
though the latter has four times the population; Fayette County (popu-
lation 13,577) has the same representation (3) as Sullivan County
(population 55,712); likewise Loudon County (13,624), Houston (3, 084),

5, "Total representation" indicates the combined representation
in the state senate (33 members) and the state house of representatives
(99 members) in the Assembly of Tennessee. Assuming a county has



and Anderson County (33,990) have the same representation, i.e,,
1.25 each, But it is said that in this illustration all of the under-
represented counties contain municipalities of over 10, 000 population
and they therefore should be included under the "urban" classification
LT Snals ; P e AR "'R.""F rs r"#"tf?‘
T Sty their disparity within a desirable political balance. But in so
doing one is caught up in his own straight jacket for many counties
T
have municipalities with a population exceeding 10, 000,564 the same

invidious discrimination is present between them. For example:

County Population  Representation
Carter !3. 303 1.10
Maury 24,556 2.25
Washington 36,967 1.99
Madison 37,245 3,50

5. (Cont'd)

one representative, it is credited in this calculation with 1/99.
Likewise, if the same county has one-third of a senate seat it is
credited with another 1/99, and thus such a county, in our calcu-
lation, would have a ''total representation" of two; if a county
has one representative and one-sixth of a senate seat, it is
credited with 1.5/99, or 1.50. It is this last figure that I use here
in an effort to make the comparisons clear. The 1950 rather than
the 1960 emdvoﬂn.pmhﬂnhm.-MtunJm
charge that use of 1960 tabulations might not have allowed sufficient
time for the tate to act. However, the 1960 picture is more ir-

Aarte
rational than the 1950 one.
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Likewise counties with no municipality of over 10, 000 population

suffer & similar discrimination;

County Population Representation
Grundy 6,540 0.95
Chester 6,391 2.00
Cumberland 9,593 0.63
Crockett 9,676 2.00
Coffee 13,406 2.00
Fayette 13,577 3.00

This could not be an effort to give a desirable political balance between
rural and urban populations. Since discrimination is preseat between
counties of like pmhﬁnjtht plan is neither consistent nor rational.
It discriminates mmmrm gross disparities between
rural areas m-m“.:m:u- urban areas M.‘ atill
maintaining the wide vertical disparity already pointed out as between
rural and urbaa.

It is also insisted that the representation formulad used above
(see fn. 5) is “patently deficient" because "it eliminates from con-
sideration the relative voting power of the counties joined together in
a single election district." This is a strange claim coming from those

who rely emtimedy on the proposition that '"the voice of every voter"

6. Of course this was not the case in the Georgia county unit
system, South v. Peters, supra, or the [llinois initiative plan, %.ﬂ

v. Green, mﬂt':hn recognized political units having indepe sig
nificance were given minimum political weight,




need not have "approximate equality." Indeed, representative govern-
ment, as they say, is not one of “"bare numbers." The system of
flotorial districts in our system has never been one where the flotorial
representative is splintered between the counties of his district. His
function is, as it always has been, to represent the whole district. To
use 2 mathematical formulag--or as it otherwise is described,
"a table of logarithms"--that carves up the representative (as is
suggested  1/15 to Moore County) not only runs counter to the premise
that representative government is not based on "“"bare numbers" but
is contrary to our whole scheme of republican government.
However, [ shall meet the charge on its own ground ul,L‘b-y
use of its own "adjusted 'total representation’' " hruuh‘\:h-w
that it is locowd. For example, compare some urban areas of like

ﬂq_, Hoaakauw

populations, using formulad:
County EFopulation, ~ Representation

Washington 36,967 2.64
Madison 37,245 4. 86
Carter 23,303 .52
Greene 23,649 2.09
Maury 24,556 3, 82
Coffee 13,406 2.14
Hamblen 14, 090 1.18

And now, using the same formulad, compare some so-called "rural"
areas of like population:



County Population ~ Represeatation

Trousdale 3,351 1. 10
Lewis 3,413 0. 40
Stewart 5,238 1.57
Chester 6, 391 1. 36
Grundy 6,540 0.68
Smith 8,731 2.05
Unicoi 8,767 0. 40

And, for counties with similar annemﬂnkm with gross differences
in population, take:

County Population Representation
Sullivan 55,712 4,08
Maury 24,556 3.82
Blount 30,353 2,11
Coffee 13,000 2.14

These cannot be "distorted effects" for here the same formulad
proposed by the dissenters is used and the result is even "a crazier"
quilt.

The truth is that although this case has been here for two
years and has had over six hours argument (three times the ordinary
case)--and has been most carefully considered over and over again
by us in Conference and individually--no one, not even the Btate nor
the dissenters, have come up with any rational basis for Tennessee's

apportionment statute,



6—CONCUR & DISSENT
BAKER v». CARR. 3

wise, I do not consider the Guaranty Clause cases involv-
ing Art. I, §4, of the Constitution, because it is not
invoked here and it involves different eriteria, as the
Court’s opinion indicates. Cases resting on various other
considerations not present here, such as Radford v. Gary,
352 U, 8. 991 (1957) (lack of equity); Kidd v. McCan-
less, 362 U. 8. 920 (1956) (adequate state grounds sup—[
porting the state judgment); Anderson v. Jordan, 343
U. 8. 912 (1952) (adequate state grounds); Remmey v.
Smith, 342 U, 8. 916 (1952) (failure to exhaust state pro-
cedures), are of course not controlling. Finally, the |
Georgia county unit system cases, such as South v. Peters,
330 1. 8. 276 (1950), reflect the viewpoint of MacDougall,
i. e., to refrain from intervening where there is some
rational policy behind the State's system.'

— i :

ro].lhxg facts cannot he iis '.'I_'.-'.-i_. /" “appears
fd that:37% of the f.?: riessee tlect
‘Senators while 40%% o ¢ votérd elect 63 of
rs of the Hougé, ~But/thismight not on 1
:j)envxh s_;h'f!c_' / A b?%—:-_,ﬂﬁammn v. Lee
Optical Co, 348 U. 8483 89 (1955), for a “statutory dis- |
crimination will ngt be get agide/if any state of facts rea-
sonably may be/concejved to justify it.” McGowan ¥,
' 1). / The elaim i this

Maryland, 366 U,/S/ 420, 426 (
regard is that Tennegtee n its apportionment law was but
making a;jf:ﬁby{ b give a deésirable politigal balance
‘counties and those having
e, for diserim-

r
;
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I8 freséit between #ural Al For
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wise, I do not consider the Guaranty Clause cases involv-
ing Art. I, §4, of the Constitution, because it is not
invoked here and ttinvolvn different criteria, as the
Court's opinion indica Cases resting on \rlripwl’other
considerations not prt“n here, such as Radford v. Gary,
352 U.S. 991 (1957) (lack of .q,u}ty]. Kidd v. McCanless,
362 U. 5. 920 (1956) (adequate s grounds supporting
the state judgment); Anderson v. Jo , 343 U. 5. 912
(1952) (adequate state grounds); namv. Smith, 342
U.S. 916 (1952) (failure to exhaust state prmduul). are
of course not controlling. Finally, the Georgia county unit
system cases, such as South v. Peters, 339 U.5. 276 (1950),
reflect the viey ewpoint of Mmm. i.e., to refrain from interven-
W there is some rational policy behind the Btl.to'l\
m.

I1L
The controlling facts cannot be disputed. It appears from
the record that 37% of the voters of Tennessee elect 20 of the 33
Senators while 40% of the voters elect 63 of the 99 members of the
House. But this might not mifi_u;uca be an "invidious discrim-

e —

ination,' Williamson v. Lee Optical Co., 348 U.S5. 483, 489 (1955),

for a '"statutory discrimination will not be set aside if any state of
facts reascnably may be conceived to justify it." McGowan v.

Maryland, 366 U.S. 420, 426 (1961).

4. Georgia based its election system on a consisteat com-
bin.ltion of political units and population, giving six unit votes to the
eight most populous counties, four unit votes to the 30 counties next
of J.’I in population, and two unit votes to each of the remaining counties.
M7 ) -,1-1"'—{{-.
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6--CONCUR & DISSENT

BAKER v. CARR

It is true that the apportionment policy incorporated in
Tennessee's constitution is a rational one. However, the root
of the trouble is not there, It is in the action of Tennessee's
Assembly in allocating legislative seats to counties or districts
created by it. Try as one may Tennessee's apportionment
statute just cannot be made to fit the pattern cut by its éon-
stitution. This was the finding of the District Court. The
policy of the E_on-tltution. relied on by the dissenters, therefore,
is of no relevance here. We must examine the policy of the
Assembly. The frequency and magnitude of the inequalities in
representation present there admit of no definite policy. And
examination of the _I_._hli; accompanying this opinion definitely
reveals that the apportionment picture in Tennessee is a topsy-
turvical of gigantic proportions. This is not to say that some
of the disparity cannot be explained but when one examines the
whole e}ﬂ- -comparing the voting strength of counties of like
population as well as contradting that of the smaller with the

larger counties--it leaves but one conclusion, namely that

Tennessee's statute has no rational basis. At the risk of being



6--CONCUR & DISSENT
BAKER v. CARR
5
accused of picking out a few of the horribles I shall allude
to a series of examples that are taken from the m

—

Ap is admitted there is a wide disparity of voting

strength as between the large and small counties.

5. "Total representation” indicates the combined repre-
sentation in the state Senate (33 members) and the state House of
Representatives (99 members) in the Assembly of Tennessee., As-
suming a county has one representative, it is credited in this
calculation with 1/99. Likewise if the same county has one-third
of a senate seat it is credited with another 1/99, and thus such a
county, in our calculation, would have a "total representation’ of
two; if a county has one representative and one-sixth of a senate
seat, it is credited with 1.5/99, or 1.50. It is this last figure
that I use here in an effort to make the comparisons clear. The
1950 rather than the 1960 ceasus of voting population is used to
avoid the charge that use of 1960 tabulations might not have allowed
sufficient time for the State to act. However, the 1960 picture is
even more irrational than the 1950 one.



6--CONCUR & DISSENT
BAKER v. CARR

8.
with a population (2, 340) of only one-eleventh of Rutherford
County (25, 316) with the same representation; Decatur Coumnty
(5,563) has the same representation as Carter (23, 302) though
the latter has four times the population; Fayette County (popu-
lation 13,577) has the same representation (3) as Sullivan County
(population 55,712); likewise Loudon County 113.'&), Houston
(3,084), and Anderson County (33,990) have the same representa-
tion, i.e., 1,25 each. But it is said that in this illustration all of
the under-represented counties contain municipalities of over
10,000 population and they therefore should be included under the
"urban" classification,  rationalizing their disparity as an attempt
to effect a desirable political balance, But in so doing one is
caught up in his own straight jacket, for many counties have
municipalities with a population exceeding 10,000, yet the same

invidious discrimination is present between them. For example:

-
County Population ~Representation
) Carter - - - #23,38TCLST] 110 a3
Maury . 24,556 2.25
Washington - . 36,967 1.99

Madison . 37,245 3.50
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L
Likewise counties with no municipality of over 10,000 pop-

ulation suffer a similar discrimination:

Couaty Popul ation Representation
Grundy - - - 6,540 0.95
Chester - - - 6,391 2. 00
Cumberland - - /79,593 0,63
Crockett - - 9,676 2.00
Loucdon _ 13, Ak | .05,
-Goffee e 13,406 200
Fayette - 13,577 3.00

This could not be an effort to give a desirable political balance
between rural and urban populations. Since discrimination is
present between counties of like population, the plan is neither
consistent nor rational. It discriminates horizontally creating
grose disparifies between rural areas themselves as well as be-
tween urban areas thamnlna.‘ still maintaining the wide vertical
disparity already pointed out as between rural and urban.

It is also insisted that the representation formula used

above (see ln. 5) is "patently deficient" because "it eliminates

6. Of course this was not the case in the Georgia county
unit system, South v. Peters, supra, or the Illinois initiative plan,
meli_nulnu v. Green, supra, where recognized political units having
independent significance were given minimum political weight.
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from consideration the relative voting power of the counties
joined together in a single election district." This is a strange
claim coming from those who rely on the proposition that 'the
voice of every voter" need not have "approximate equality."

Indeed, representative government, as they say, is not one of .

Pll LA Ly

LLAS - flgteral = _ =

"bare numbers.'" The system dﬂ*mhl districts in our system . /1. ./
.“{.i..f‘. Fi -.,v,‘_{/_,l. J;‘iﬂ-v-\-'t . M :-_4(4 far P - b

the ﬂoﬁ:ﬂﬂ representative is splintered

between the counties of his district. His function is,#s-it-always

has-been, to represent the whole district./ E a mathe :
formuh-._wlfc it ;umnm- ] ducribﬂ. "4 table of logarithms" -~ {\‘f““i
that eaw-yfup the repre ve {as is sdggested, 1/15 to Moore |

County) ﬂ;t only runs counter to the ;?f'omlu that representative
gmrqﬁ;lnt is not based on “ba.ﬂ‘_i;mhcn" but i¢ contrary to |
| our whole scheme ;oi' republican |ﬁarmij

\——g} However, I shall meet the charge on its own ground and
by use of its own "adjusted 'total representation' " formula show

7 T W

I’
that it is locoed., For example, compare some urban areas of

like populations, using the Harlan formula:



Somty

Washington
Madison

Carter
Greene
Maury

Coffee
Hamblen

And now, using the same formula, compare some so-called '"rural"

areas of like population:

County

Trousdale
Lewis

Stewart
Cheatham

Chester
Grundy

Smith
Unicoi

Population

36,967
37,245

23,303
23,649
24,556

13,406
14,090

Pﬂﬂm

=3, 351

3,413

5,238
5,263

6, 391
6,540

o 701

R guumtion

2.64
4.86

1,52
2,09
3.82

2.14
1.18

lagunuuﬁon

1.10
0. 40

1.57
0.72

1, 36
0,68

2.05
0.40

And, for counties with similar representation but with gross dif-

ferences in population, take:

County

Sullivan
Maury

Blount
Coffee

Representation

4.08
3.82

2,11
2.14



10
These cannot be "distorted effects" for here the same
formula proposed by the dissenters is used and the result is
even "a crazier" quilt.

The truth is that although this case has been here for
two years and has had over six hours argument (three times
the ordinary case)--and has been most carefully considered
over and over again by us in Conference uul individually--no
one, not even the State nor the dllun;n. Eiﬁo come up with
any rational basis for Tennessee's apportionment statute.

No one--except the ﬂtuﬂarsﬂo Hzl_rhn "adjusted .(“J”“_i-m}
'total representation' " formula--contend that mathematical

equality among voters is required by the Equal Protection Clause,

But certainly there must be some rational pattern to a State's
districting. The discrimination here does not {it any pattern--

as I have said, it is but a crazy quilt, Like the District Court,

I conclude that "Tennessee is guilty of a clear violation of the

State Constitution and of the [federal] rights of the plaintiffs."



e—ﬂzowc,m{ & DISSENT
/ BAKER ». CARR.
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counties Avith the\same population.
soh, and Blount with appromnabely i
have dlﬁer nt represen ation, i. e., five

1,60 ta the latter® Siperimposed n th’l§ 15 tha J’ \.57'
ing trea nent the dlt-atute gives Ve
 counties, when cgmpared withth ﬂ

take a,ga\h\ Chibson and Bln’:r
three ﬂumes na T [

1ere must g’ sonie ratmnal ,
mg, not a erazy quilt.
ble }us i at n for this di crlmmatlu :

/' : does . any yardstick. Like the Distrief™ 4
/) condid L(e’that “Tennéssee is guilty of a clear violabion 6f )
t t, s conshtyti’on and of the [federal] rights of the i :

- I11. |

Although I find the Tennessee apportionment Stﬂ_,{ﬂl‘.e
offends the Equal Protection Clause, I would not consider
intervention into so delicate a field by this Court if there .
were any other relief available to the people of Tennessee.
But the majority of the people of Tennessee have no
“practical opportunities for exerting their political weight
at the polls” to correct the existing “invidious diserimina-
tion.” Tennessee has no initiative and referendum. 1T
have searched diligently for other “practical opportuni-
ties” present under the law. I find none other than
through the federal eourts. The majority of the voters
have been caught up in a legislative strait jacket.
Tennessee has an “informed, civieally militant electorate™
and “an aroused popular conscience,” but it does not “sear

Py, | g:l(...*at"'m..,ﬂ_.." Ut
: =% 1, “} R 1Y /

3 —d

vy ¥ e e

sallr ..w.,/ X b ooy

i&s«v—‘a.
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the conseience of the people’s representatives.”” This is
because the legislative policy has riveted the present seats
in the Assembly to their respeetive constituencies, and by
the votes of their incumbents a reapportionment of any
kind is prevented. The people have been rebuffed at the
hands of the Assembly; they have tried the constitu-
tional eonvention route, but since the call must originate
in the Assembly it, too, has been fruitless. They have
tried Tennessee courts with the same resultf and Gov-
ernors have fought the tide only to flounder. 1t is said
that there is recourse in Congress and perhaps that
may be, but from a practical standpoint this is without
substance. To date Congress has never undertaken such
a task in any State. We, therefore, must conclude that
the people of Tennessee are stymied and without judicial
intervention will be saddled with the present disecrimina-
tion in the affairs of their state government.

IV.

Finally, we must consider if there are any appropriate
modes of effective judicial relief. The federal courts are,
of course, not a forum for political debate, nor should they
resolve themselves into state constitutional conventions
or legislative assemblies. Nor should their jurisdiction
be exercised in the hope that such a declaration, as is made
today, may have the direct effect of bringing on legislative
action and relieving the courts of the problem of fashion-
ing relief. To my mind this would be nothing less than
blackjacking the Assembly into reapportioning the State.
If judicial eompetence were lacking to fashion an effective
decree, I would dismiss this appeal. However, like the
Solicitor General of the United States, I see no such dif-

s interesting to note that state judges often rest their decisions
on the ground that this Court has precluded adjudieation of the
federal elaim, See Scholle v. Hare, 360 Mich. 1, 104 N. W. 63 (1960,
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ficulty in the position of this case. One plan might be to
start with the existing assembly districts, consolidate
some of them, and award the seats thus released to those
counties suffering the most egregious discrimination. Other
possibilities are present and could be considered. The plan here sug-
gested might at least release the strangle hold now on the As-
sembly and permit it to redistrict itself.
In this regard the ap?dhnu have proposed a plan
based on the _ntlnnl:r;frz:ﬁm representation,  Not be-
\ T prsend Tharghod ealale —
| Beving that jequality of u_!unnhtﬁn&lnl é&:ﬂguwy

L - —_— e T

/m_-nun attack it by the application of the Harlan "adjusted

| ‘total representation’ " formula. The result is that some
isolated inequalities are shown but this in itself does not
make the proposed plan irrational or place it in the "crazy
quilt" category. Those, as the dissenters point out in oTer.ptong
W the present apportionment as rational, are ex-
plainable, Moreover, there is no requirement that any plan

: / have mathematical exactness in its application. Only where,

as here, the total picture reveals incommensurables of both

t/"’_ WOR,::‘! ﬂﬁ’{ .::;i,:F i/ Steh a S'L".r.J,_-;;;-{,
% . |
a “prr'} = 5}.::4‘”.-5.5;.;0 one . NPUPV'}LP}F‘&I)
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magnitude and frequency can it be said that there is present
an invidious discrimination.

In view of the detailed study that the Court has given
this problem, it is unfortunate that a decision is not reached
on the merits. The majority appears to hold, at least sub
silentio, that an invidious discrimination is present, but it
remands to the three judge court for it to make what is certain
to be that formal determination. It is true that Tennessee has
not filed a formal answer. However, it has filed voluminous
papers and made extended arguments supporting its position.
At no time has it been able to contradict the appellant’'s factual
claims; it has offered no rational explanation for the present
apportionment; indeed, it has indicated that there are none
known to EQA- I have emphasized, the case proceeded to
the point before the three judge court that it was able to find
an invidious discrimination factually present, and the State
has not contested that holding here, In view of all this back-
ground I doubt if anything more can be aoffered or will be
gained by the State on the remand, other than time, Never-

theless, not being able to muster a court to dispose of the
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case on the merits I shall acquiesce in the decision to remand.
However, in fairness, I do think that Tennessee is entitled to
have my idea of what it faces on the record before us and the
trial court some light a8 to how it might proceed.

As Lhief Justice Rutledge said almost 170 years ago,
@ chief function of the Court is to protect the national rights.
Its decision today supports the proposition for which our fore-
bears fought and many died, ml#ﬂ"*‘t: be fully conformable
to the principle of right, the form of government must be
truly representative.' That is the keystone upon which our
government was founded and lacking which no republic can
survive., It is well for this Court to practice self-restraint
and discipline in constitutional ldjudiclﬂm)but never {in its
history have those principles received sanction where the national
rights of so many have been so clearly infringed for so long
a time. National respect for the courts is more enhanced
through the forthright enforcement of those rights rather than
by rendering them nugatory through the interposition of
lubt!rﬂ!ﬂal. In my view the ultimate decision today is in

the greatest tradition of this Court.
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County Voting Pop, 1903 _~FProp. 1
Van Buren - - 2,039 063 23«13 .86
Moore - - - 2,340 2.60 1.2, .24 o2l
Pickett - - 2,565 .70 I 91
Sequatchie - 2,904 +63 «32 o17 95
Meigs - - - 3,039 93 49 a7 42
Houston 3,084 1.25 L6 23 o7l
Trousdale 3,351 1.33 1.10 .l12 43
Lewis 3,413 1.25 4O W26 1.65
Perry 3,711 1.50 I8 o l2.22
Bledsoe 4,198 .63 50 W2 (1.2
Clay 4,528 .70 38 A |1.08
Union 14,600 .76 36 Wil 11.10
Hancock 4,7108 +93 61 .51 :1.514
Stewart 5,238 1.75 1.57 <40 3032
Cheatham 5,263 1.33 g2 .19 2,05
Cannon 5 ,3)_.;1 2,00 142 .52 ;’ 3.42
Decatur 5,230 1.10 A 0 ‘2,02
Lake 6,252 2.00 145 13445
Chester 6,301 2.00 1.36 @ 1336
Grundy 6,540 .95 T T 1463
Humphreys 6,588 1.25 139 &3 ) 2.
Johnson 6,649 1.10 43 Wb | 1453
Jackson 6,719 1.50 142 .62 | 2.92
De Kalb 6,98, 2400 1.57 .68 113.57
Benton 7,023 1.10 «89 «67 11.99
Fentress 7,057 +T70 62 o6l ?1.32
Gralnger 7,125 «93 «93 <6l !.86
Wayne 226 7,176 1.28 68 75 1.93
Polk 74330 1.25 68 G72 1.93
Hiclman 288 7,598 2400 1.8, .80 By 173
!




’roi “Repe Total Rep.

N hot Lewin
County Voting Pop. 1901  Prop. 1901 _ Prop.
Macen 7,97 1.33 .8 1.00 <61
Morgan 8,308 «93 .ag 59 «75
Scott 8,417 76 .92 67 62
Smith 8,731 2.50 85 2,05 470
Unicol 8,787 .93 1.08 4O 61 1,33 1469
Rhea 8,937 93 .70 14l W21 2.34 91
White 9,24k 143 .83 1.69 91 3012 1.76
Overton 9ols Tl 1.70 75 1.80 .89 3450 1.6k
Hardin 9,577 1.60 1.00 1.60 493 3420 1493
Cumberland 9,593 «63 75 1.10 .87 1,73 1.62
Crockett 9,676 2.00 1.25 1.66 463 3,66  1.88
Henderson, & 10,199 1.50 .83 79«96 229  1.79
Marion 10,998 1.7 .83 1.7 72 3.50 1.58
Marshall 11,2688 2.50 493 2.29 .84 Le79 1.77
Dicksen 11,29 1.75 1.00 229 1.23 LeOfh 2.23
Jefferson 11,359 1.10 1.00 BT 99 1.97 1499
McNairy 11,601 1.60 1.00 1.7 1.12 3435 2.22
Cocke 12,572 1.60 1.08 1.g5 .88 3.05 1496
Sevier 12,793 1.60  1.00 1.48 .68 3,08  1.68
Claiborne 12,799 1.43 .83 1,60 1.33 3.03 2.16
Monroe 12,88y 1.75  1.10 1,69  1.30 3allh 2440
Louden 13,26l 1.25 1.50 21 51 1.52  2.01
Warren 13,337 1.75 142 1.87 1.6  3.62 311
Coffee 13,106 2.0 1.2 2,32 1.68  4e32  3e11
Hardeman 13,565 1.60 1.60 1.87 1.3 347 2472
Fayette 13,557 2,50 1.60 2.3 1.12 Boz 2.72
Haywood 13,934 2.50 2.00 2,53 1.69 5.03  3.69
Williamson 14,064 2.33 1.78 2.95 1.72 5.28 347
Hamblen 144,090 1.10  1.50 1.06  1.66 2.16 3416
Franklin 144,297 1.75  1.60 1.99 1.72 3.7  3.32
Lauderdale  1l,L13 2.50 1.7 26 1,72 Le96  3.47

Bedford 14,732 2,00 1.75 14 1.78 3uil 3450




