


millions of children and that school boards and the lower courts are looking
to this Coart for guldance as io their respective duties under the decision.
Moreover, this Court owes some obligation to those areas which began to
desegregate after the decision: They proceeded on the theory that they would
eventually be required to do so, and that their experience could be of help
in framing the decrees. For this Court to say nothing more in its decrees
thas it has already said would be leaving those areas out on a limb. Further,
there is an obligation to the District Judges who will be asked to supervise
compliance. The remand will cast a heavy enough burdea upon them. That
burden will be lightened if this Court lays down general standards. It will
enable the local judges to point to a superior authority in undertaking what
will often be unpopular action. Muvm.mﬁ—m-ﬁu-nm
evaluating the states' plans in determining whether they represent bona fide
cempliance, rather than being left wholly at sea when faced with the jargon
of educators which may or may not be a guise for evasion.

As a result of our work on the Raport, we appreciate the variety
and complexity of legitimate educational considerstions, ndﬁ.w
difficulty of formulating general standards. Obviously this Court canmot
guides for pending and future cases can be set forth, without embarrassing
the Court at some later date. We do not think that the Court would abtain
W.MMm—-umnwu.m
more cases io come up from the District Courts. A lack of guides at this
time would increase cosnfusion and encourage more delay than is necessary.
Such guides would merely recognize normal practices of educational
administration and aid in deciding the central issues in each case: whether the
plaintiff is being segregated on the basis of race, and whether the defendants
are making good faith efforts to end such segregation. Such guides should be
set down in general terms and with the reservation that the law goveraing future
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cases will not be finally decided until those cases are actually before the
courts. It should be made clear that the purpose is solely general guidance
and that District Courts will still have much discretion in light of local
circamstances. Inevitably, this will not be the last word on the subject by
this Court; further guidance will evolve from future litigation, which in some
cases will have to be reviewed by this Court.

(2) Reasons against guides: The member of our group who epposes any
statement by this Court beyond a decree such as suggested in (2) supra, states
his reasons as follows:

The Report sstablishes the wide divergence of school organizational
systems and other pertinent local conditions which would seem to point up the
relative impossibility of this Court's making any effective generalization of
standards. Rather, any intimation of what this Court thinks is required to
constitute lawful school practices might well provide further opportunity for
rebellious school administrators and states to employ their ingenuity in
efforts te avoid compliance. My view is that the states should be zliowed to
conform to the principle of the mandate free from any guide or gemeral
restrictions. nwmu.ummhﬁm*w
the states or community school boards have not conformed to bring the
appropriate action in the district courts. Through only a few of these concrete
cases the lower courts and this Court will be able to set up the more specific
requirements which a school administration must follow to be constitutionally
permissible. Through this method the Court can allow the states the maximum
freedom while standing ready to eaforce any individual's constitutional right.
In addition the Court will have before it specific situations with the added
muwm»mm*immumhm
constitutes discrimisatory or non-discriminatory practices.




D. The Contents of the Opinin: Usless specifically noted, all
six of us agree on the following suggestions. [For purposcs of this discussion
the member of our group who ocpposes the issuance of any opinion, see
C{2) supra, has expressed his views as to the conteats of such an opiaion,
if one is te be handed down. |

I. Geseral: The problem is recognized as primarily a local one,
Diverse situations reguire that the main responsibility rest with local school
boards. At the same time, the courts have a definite responsibility; the state,
.uader the guise of local responsibility, canset continue to segregate in a
pattern which has now been held invalid. Some degree of judicial contrel is
unavoidable.

2. Procedural: We agree that the District Courts should recognize
ia fature cases that the burden of proofl, as in other cases, is on the plaintiff.
One of us believes that in the cases now before the Court, and perhaps in
fature cases, ths local school awthoritiss should be requirsd to submit a
comprehensive desegregation plan for the District Court's approval. The
rest of us, however, do not think that such an explicit requirement is necessary.
To be sure, as a defense to a segregation claim, the defeadants will in most
" cases probably point to the general admission practices of the school or districts
involved. However, a uniform burden to come forward with a plan should not
be required, since in some cuses the defendants may be able to establish an
adequate defense by pointing to factors short of & plan and relevant oaly to
the particular plaiatiff. In this manner, the traditional procedures of the
adversary sysiem can be more closely adhered to, and the danger of casveying
the impression that no plan can be put inte effect without prior court approval
can be avoided.

The burden on the plaintiff which must be met before the defeadants
must come forward will vary with the particular situation. Obviously, the kind

-4




of allegation present in the cases now before the Court -- that the defendants
are maintaining & ssgregated school system -- will be adequate. Unless
the defendants show that they are complying with this Court's ruling of
uncenstitutionality in good faith, an injunction should issue. If the authorities
have instituted a desegregation plan, the plaintiff may allege failure to be
admitted to the desired school either (a) by attacking the plan itself or
h}wm&-mmummm.uﬁnm.oh
muhmm mmamm»umm
be whether (a) the plan constitutes good faith compliance with this Court's
earlier ruling as supplemented by the forthcoming opinioa, or (b) whether the
individual is in fact being segregated because of race.

3. Time for Compliance. Five of us agree that, whatever may be
said for immediate desegregation at all levels of the Southern School systems,
such a requirement is impractical. The decree-and-opinion is likely to be
ignored by almost all elements in the South if it is viewed as clearly arbitrary
and unreasonable. Evea such moderate spokesmen as Ashmore, editor of
“The Negro and the Schoel, " and Hodding Carter, Mississippi newspaper
editor, warn that compliance is unthinkable if the decrec does not preovide
for some gradualism. On the other hand, we think that our Report shows that
ﬂ.ﬁnmduﬂo“wm-ﬁww&m
produces rather than reduces friction. It smacks of indecisiveness, and gives
the extremists more time to operate. This is particularly true where an area
attempting desegregation in good faith is located mear an area seeking to aveid
desegregation; each arsa can poiat to the other and condemn its own leaders.
Once there is some logal sanction, evasive tactics are cut down and popular
acceptance spreads. Therefore, we are opposed to complete silence from the
courts on time limits, and agree that some compromise must be found.

(a) One of s, as noted, would let the time be determined by the District Courts,

in light of local conditions and sentiment; the rest of us oppose this, on the
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;n-lthtﬂ-vuhmn“nheﬂhnﬁlﬂrh“mh
- I"l-puctimr'dmm (b) Another member of our group, --

mmmmmmmmmmuw.
more quickly, ummm*nndmh.-um.
(e) A third law clerk opposes all gradualism. He feels the extreme injustice
dmu-mmdmmm--wm
and believes that allowing this will greatly wesken the Court's moral position.
mumuummmmhmw
Mnmﬂuummqma-uhmrdbum He
mumwmmmhm-b-ndmm-m
mmmmumym»nmmmm
Mmrwnunhm-h-hmrl&mmmm
easily be scared out of white schools.
Iﬂm&m*ermmmm. after the
mdaMhdmmhmwﬁnth
mmmummum-munm.n—
"lm*mm“mmhwnma
mdmmm.mwmwm“m
years. 'nm.mw.hmd-uuyﬂybyw
m-ma-m.mnmuuamdnmw.wm.
m.nﬂhpm;wmwm-mm
mu-ummwﬂumwmm“

mmmw anmm-yhm
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a segregated grade. w-m&m.‘mh-ﬂy
personal nature of the claimed constitutional right with an opinion sanctioning
the segregation of some children. However, we think that reconciliation
mm.hnﬂdhm“ndhnm.-ﬂnhm
are attacks on a system of segregation. We think there is compliance with
the requirement to eliminate that system if the defendants show that concrete
mmmu—-w.wumhmm
at the time of suit,

~ Although we think a 12-year gradual desegregation plan permissible,
We are not certain that the opinion should explicitly sanction it. There is
mwuummmmhmmh
mMMlhhuyu&lhmwm-‘-m
compliance improbable. Amﬁn“mmmnﬂu‘
and that expeditious full desegregation is encouraged, with discretion in the
Mﬂmh“pﬁmmmﬂ-unll-ﬂum
ﬂuhhﬂuﬂumnmm.whhm.
hMﬂm“mMm“d-M
aad demonstrable nature must be undertaken immediately, but that so long as
sfforts along these lines are continued in good faith, the states are allowed a
reasonable time to carry them out,

¢. Criteria re Desegrogation Plans: Assuming that the school

m"n-uuwm-uumhnmmmm
general criteria are suggested for the guidance of the District Courts in
determining the ultimate question: whether the plaintiff is being segregated on
the basis of race, or whether he is attending his school for legitimate
educational reasons.
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(a) Attendance area districting (continuous lines drawn around
contiguous areas, with students required to attend the schoel within their

area): Such districting (which, as the Report indicates, is the most commonly
used method of determining attendance) is assumed to be valid if the district
boundaries are continuous lines drawn around contiguous areas unless

(a) The plaintiff offers affirmative evidence showing that the boundaries of
the districts were determined for the purpose of continuing unconstitutional
segregation, or (b) the districting appears arbitrary and unreasonable on its
face, as where the districts are so contoured as to extend geographical
peninsulas into physically unified areas to take in individual Negro homes.
Evidence that the boundaries in fact resuit in segregation should be competent,
but not cenclusive as to uncomstitutionality. In situations (a) and (b), the
defendants must satis{y the court that there is some basis for the districting
other than race -~ e.g., natural or man-made hasards. (The only substantial
disagreement in our group as to the nature of the criteria relates to this
point. One of the six would bar further judicial examinstion of districting if
the defendants merely establish that the district boundaries are continuous
lines enclosing contiguous areas. He would not consider a claim that the
boundaries are arbitrary on their face.)

(b) Optional, Volustary Choice Determination of Attendance (students
attending schools of their choice; methods (a) and (b) are often used in
conjunction). Such a plan is assumed to be valid if the choice is open to
children of both races unless the plaintiff is denied admission to the school
of his cholce. In that event, the defendants must satisfy the court that the
denial of admission was on non-racial grounds. lﬁomdﬂ-n“ﬁnl
school was filled when the plaintiff applied, it becomes a question of fact
whether the school was filled to normal capacity and whether that capacity
was reached by non-discriminatory methods (e. g., whites may not have

priority in enrellment over similarly situated Negroes. )
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(¢) Individual assignments by school suthorities. - This method
is mot presumptively invalid. The plaintiff may challenge it by showing
mmum;mduwmmw

(cf. grand jury cases), or (b) that the child was not assigned to the nearest
school, thus requiring the defendanis to come forward with a valid reason for
the assignment.

Conclusion: We believe that the suggestions with which most of
us agree would accomplish several major purposes: (1) They would indicate to
the South that the Court understands and is sympathetic to the problems which
the decision raises in their states. (2) They would prevent the decision from
being completely unenforceable in the deep South, because it offers opportunities
for substantial compliance. Practically speaking, it seems more important
at the present time to get a few Negroes into white schools than to require
overall, immediate desegrezation, unacceptable to white Southerners.

(3) They would require someimmediate action, preveating the decision from
becoming a dead letter and supporting those officials who have already begun
desegregation. (4) They would leave considerable discretion with local judges,
yet not leave them wholly at sea and without explicit Court support for their
actions.

— R i




