64 Racial Discriminarion and Civil Rizhis
The “Separate But Equal’ Doctrine

The hallmark of this national sublimation of concern for
Megro rights —and the touchstone of judicial interpretation
in the racial equality field for over a half century — was the
“separate but equal™ doctrine, enunciated by the Supreme
Court in 1896. The case in which this docinne arose in-
volved an 1890 Louisiana statute providing that “all railway
companies carrying passengers in their coaches in this state
shall provide equal but separate accommodations for the
white and colored races. ... " Anyone sitting in a section of a
train set aside for persons of the opposite race was subject
10 a fine of $25 or to a term of twenty days in jail. A man of
one-cighth Negro blood, Homer Plessy, refused to vacate
a seat in a railway car reserved for whites, and was arrested
for violating the statute. He brought suit for a writ of pro-
hibition against the judge, John Ferguson. before whom he
was 1o be tried. The Supreme Court of Lowisiana denied the
writ, and Plessy appealed to the United States Supreme
Court. There the state court’s decision was affirmed 7-1, the
single but significant dissent being written by Mr. Justice
Harlan.

Plessy v. Ferguson
163 U.S. 537 (1896)

Mr. Justice Brown delivered the opinion of the Courr:

The constitutionality of this act is attacked upon the ground that
it conflicts both with the 13th Amendment of the Constitution,
abolishing slavery, and the 14th Amendment, which prohibits cer-
tain restrictive legislation on the part of the states.

I. That it does not conflict with the 13th Amendment, which,_
abolished slavery and involuntary servitude, except as a punishment
for crime, is too clear for argument.

A statute which implies merely a legal distinction between the
white and colored races—a distinction which is founded in the color
of the two races, and which must always exist so long as white men
are distinguished from the other race by color— has no tendency to
destroy the legal equality of the two races, or re-establish a state of
involuntary servitude. . . .

2. By the 14th Amendment, all persons borm or naturalized in
the United States, and subject to the jurisdiction thereof, are made
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citizens of the United States and of the siate wherein they reside;
and the stutes are forbulden from making or enforcing any law which
shall abridge the prvileges or immumties of citizens of the Unired
States. or shall deprve any person of life, liberty, or property with-
out due process of law, or deny 1o any person within their jurisdic-
tion the equal proteciion of the laws. . ..

The wbject of the amendment was undoubtedly to enforce the
absolute eguulity of the two ruces before the law, but in the nature
of things 11 could not have been imtended to abolish distinctions
bused upen color, of o enforce social, us distinguished from. politi-
cal, cquality, or a commingling of the 1wo races upon [erms unsatis-
faciory 1o either. Laws permitting, and even requiring their
separalivn m places where they are liable 10 be brought into contact
do not aecessarily imply the inferiority of either race to the other,
and huve been generally, if not universaliy, recognized as within the
competency of the state legislatures in the exercise of their police
power The most comrion instance of this is connected with the es-
tublishment of separsic schools for white and colored children,
which have been heid 16 be o valid exercise of the legislative power
even by coorts of siuten where the political rights of the colored
roce huve been longest and maost earnesily enforced. . . .

It s elwmmed by the plamuff in error that, in any mixed com-
munity, the reputation of belonging to the dominant race, in this
insiance the white race. s property, in the same sense that anght
of activn, or of mhentunce, 1» property. Conceding this 1o be so, for
the purposes of (his case, we are unable to see how this statute
deprives him of, or inany way affects his right 1o, such property. If
he be a white man 2nd assigned to a colored coach, he may have his
wetion for damages against the company for being deprived of his
socalled property. LU pon the other hand, if he be a colored man and
be so asvugned, be has been deprived of no property, since he is not
lawfully entitled to the reputation of being a white man.

In this connection it s also suggested by the learned counsel for
the plasptiff in error that the same argument that will justify the state
lemislnture in requiring railways to provide separate accommoda-
tions for the two maces will also authorize them (o require separate
cats to be provided for people whose hair is of 4 cenain color, or
who are aliens, or who belong to ¢ertain nationalities, or to enact
laws reguining colored people to walk upon one side of the street,
and white people upon the other, o requiring white men's houses to
be painted white, ind colored men's black, or their vehicles or busi-
ness signs 1o be of different colors, upon the theory that one side of
the street is as good as the other, or that a house or vehicle of one
color iy as goml as one of another color, The reply to all this is that
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every exercise of the police power must be reasonable, and extend
only to such laws as are enacted in good faith for the promotion of
the public good. and not for the annovance or oppression of
a particular class. . . .

So far, then, as a conflict with the 14th Amendment is concerned,
the case reduces itself to the question whether the statute of
Louisiana is a rensonable regulation, and with respect to this there
must necessarily be a large discretion on the part of the legislature,
In determining the question of reasonableness it a5 at liberty 1o act
with reference to the established usages, customs. and traditions of
the people, and with a view to the promotion of their comfort, and
the preservation of the public peace and good order. Gauged by this
standard, we cannot say that @ law which authonzes or even re-
quires the separation of the two races i public conveyances 1s
unreasonable or more obnoxious to the 14th Amendment than the
acts of Congress requiring scparate schools for colored children in
the Dhstrict of Columbia, the constitutionality of which does not
seem (o have been questioned, or the corresponding acts of state
legislatures.

We consider the underlying fallacy of the plaintiff's argument 1o
consist in the assumption that the enforced separation of the two
races stamps the colored race with a badge of inferiority. If this be
50, it is not by reason of anything found in the act, but solely be-
cause the colored race chooses (o put that construction upon 1. The
argument necessanly assumes that if, as has been more than ence
the case, and is not unlikely to be so agan, the colored race should
become the dominant power in the state legislature, and should
enact a law in precisely similur terms, it would thereby relegate the
white race to an inferior position. We imagine that the white race,
at least, would not acquiesce in this assumption. The argument also
assumes that social prejudices may be overcome by legislation, and
that equal rights cannot be secured 1o the fiegro except by an en-—
forced commingling of the 1wo rices. We cannot accept this prop-
osition. If the two races are to meet on terms of social equality, it
must be the result of natural affinities, a mutual apprecistion of each
other's mernits and a voluntary consent of individuals. As was sud
by the court of appeals of New York in People v. Gallagher, “'this
end can neither be accomplished nor promaoted by laws which con-
flict with the general sentiment of the community upon whom they
are designed to operate. When the government, therefore, hus se-
cured to each of its citizens equal rights before the law and equal
opportunities for improvement and progress, it has accomplished
the end for which it is organized and performed all of the functions
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respecting social adviimtages with which it is endowed.”" Legislation
is powerless 1o eradicute racial instinets or 10 abolish distinctions
based upon physicul differences, and the attempt to do so can only
resull in accentuating the difficulties of the present situation. If the
civil and political rights of both races be equal, one cannot be in-
feror to the other ¢ivilly or politically. If one race be inferior 1o the
other socially, the Constitution of the Uniled States cannot put
them upon the same plane

It is true thit the question of the proportion of colored blood
pecessary 1o constitute & colored person, as distinguished from a
white person is one upon which there is a difference of opinion in
the different stules, some holding that any visible admixture of
black blood stamps the person as belonging to the colored race;
others that it depends upoen the preponderance. of blood; and still
others that the predominance of white blood must only be in the
proportion of three fourths. Bul these are questions to be deter-
mined under the laws of each stute and are not properly put in issue
in this case. Under the allegation of his petition it may undoubtedly
become a guestion of importance whether, under the laws of
Louistana, the petitioner belorgs to the white or colored race.

The judgment of the count below is therefore affirmed.

Mr. Justive Harlan dissenting;

.. In respect of civil nghts, common to all citizens, the Con-
stitution of the United States does not, 1 think, permit any public
authority to know the race of those entitled to be prutected in the
enjoyment of such rights, |

It was sild i argument that the statute of Louisiana does not
discriminate against either race, but prescribes a rule applicable
wlike 1o white and colored citizens, But this argument does not meet
the difficulty. Fveryone knows that the statute in question had its
ongin in the purpose. not so much o exclude white persons from
ruifroad cars occupled by blacks, as to exclude colored people
from coaches occupied by or assigned to white persons. . ..

It s one thing for rafroad carriers Lo furnish, or to be required
by law 1o lormish, egqual accommodations for all whom they are
nnder o legal dury w carry. It is quite another thing for government
o torbid citizens of the white and black races from traveling in the
sitne public conveyance, and 1o punish officers of railroad companies
for permituing persons of the 1wo races (o occupy the same passen-
ger couch, 17 o stile can prescribe as a rule of civil conduct, that
whetes and blacks shall not travel as passengers in the same railroad
coach, why may it not so regulate the use of the streets of its cities
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and towns as to compel white citizens to keep on one side of the
street and black citizens to keep on the other? Why may it not upon
like grounds, punish whites and blacks who ride together in street
cars or in open vehicles on a public road or street? Why may it not
require sheriffs to assign whites to one side of a court-room and
blacks to the other? And why may it not also prohibil the commin-
gling of the two races in the galleries of legisiative halls or in public
assemblages convened for the political questions of the day? Fur-
ther, if this statute of Louisiana s conssten: with the personal
liberty of citizens, why may not the stute require the separation in
railroad coaches of native and matralized cinzens of the United
States, or of Protestants and Roman ( atholics?

The answer given al the argument 1o these guestions was that
regulations of the Kind they suggest would be unreasonable. and
could not, therefore, stand before the law. .. Hut | do not under-
stand that the courts have anything 1o Jo wath the policy or expedi-
ency of legislation. . .. Statutes must always have a reasonable con-
struction. Sometimes they are to be construed sinictly; sometimes
literally, in order to carry out the legislative will. Bul however con-
strued, the intent of the legislature 1 1o be respecied, if the particu-
lar statute in question is valid, although the courts, looking at the
public interests, may conceive the stutute to be boih unreasonable
and impolitic. If the power exists to enact a statute, that ends the
matter so far as the courts are concerned.

The white race deems itself to be the dominant race in this
country. And so it is, in prestige, in achicvements, in education, in
wealth, and in power. So, | doubt not that it will continue 1o be for
all time, if it remains true to its great heritage and holds fast 1o the
principles of constitutional liberty. But in view of the Constitution,
in the eye of the law, there 1s in this country no superior, dominant,
ruling class of citizens, There is no caste here. Our Constitution is
colog-blind, and peither knows nor telerates classes among citizens,
In respect of civil rights, all citizens are cqual before the law. The
humblest is the peer of the most powerful. The law regards man as
man, and takes no sccount of his surroundings or of his color when
his civil rights as guaranteed by the supreme law of the land are in-
volved, It is therefore to be regretied that this high tribunal, the
final gxpositor of the fundamental law of the land, has reached the
conclusion that it is competent for i state 1o regulate the enjoyment
by citizens of their civil rights solely upon the busis of race.

In my opinion, the judgment this day rendered will, in time,
prove to be guite as pernicious as the decision made hy this In-
bunal in the Dred Scoir Case. . . The present decision, it may well
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be apprehended, will not stimulate aggressions. more or less brutal
and irntating, upon the admitted rights of colored citizens, but will
encourage the beliel that it is possible, by means of state enact-
ments, to defeat the beneficent purposes which the people of the
United States had in view when they adopted the recent amend-
ments of the Constitution,

... The destinies of the two races in this country are indissolubly
linked together, and the interests of both require that the common
government of all shall not permit the seeds of race hate to be
planted under the sanction of law. . .. State enactments, regulating
the enjoyment of civil righis, upon the basis of race, and cunningly
devised to defeal legitimite results of the war, under the pretense
of recogmzing equaliay of rghts, can have no other result than o
render permanent peace impossible and to keep alive a conflict of
ruces, the continuance of which must do harm to all concerned. This
question s not mel by the suggestion thar social equality cannot ex-
ist berween the whire and black races in this country. That argu-
ment, il it can be properly regarded as one, 15 scarcely worthy of
consideration, for social equality no more exisis between 1wo races
when traveling ina passenger coach or a public highway than when
members of the same races sit by each other in a street car or inthe
Jury box, or stand or sit with esch other in a political assembly, or
when they use in common the streets of a city or town, or when they
wre in the same room for the purpose of having their names placed
on the registry of voters, or when they approach the hallot-box in
order 10 exercise the high privilege of voting. . . .

The arbitrury separation of citizens, on the basis of race, while
they are on a public highway, 15 a badge of servitude wholly incon-
sistent with the civil freedom and the equality before the Taw estab-
lished by the Constitution. It cannot be justified upon any legal
grounds.

1T evils will result trom the commingling of the two races upon
public highwiays established for the benefit of all, they will be in-
fintely less than those that will surely come from state legislation
regulating the emyuyment of civil rights upon the basis of race. We
bierast of the freedom enjoyed by our people above all other peoples.
But a1 is difficult 1o reconcile that boast with a state of the law which,
practically. puts the brand of servitude and degradation uvpon a
large class of our fellow citizens, our equals before the law, The thin
disguise of “egual” accommodations for passengers in railroad
conches will not nuslead anyone, or atone for the wrong this day
done, . . .
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I am of opinion that the statute of [ ouisiana is inconsistent with
the personal liberty of citizens, white and black, in that state, and
haostile 1o both the spirit and letter of the Constitution of the United
States. . ..

Separate Bur Really Equal

Applied by the Supreme Court to all areas of “social™
relations, the separate-but-equal doctrine in effect “consti-
tutionalized"” discnimination by permutting the legal segrega-
tion of Negro citizens. It was, nonetheless, 1o remain the
law of the land for almost sixty years, and its history was
to be the principal measure of the nution’s —and the Court’s
—changing attitude toward the meanmg of racil equality.

Significant steps in the direction of abrogating the segre-
gation doctrine would eventually be tuken: but during the
generation following its establishment, the Count either up-
held that doctrine without significant modification or, when-
ever possible, avoided discussing the basic issue altogether.
This judicial acquiescence in the use of stale power to
separate the races and discriminate against Negroes ex-
tended to a variety of activities, from transportation to
amusemenlts to housing. The field in which the most im-
portant developments were ultimulely 1o take place, how-
ever, was public education, and 1t is mn that field that the
process of constitutional change through judicial interpre-
tation is most clearly seen.

In the first case involving educational facilities, Cumming
v. Richmaond County Board of Educanon (1899), the Cournt
held undnimously that equal protection of the liws had not
been der my'rﬁmﬁwﬁ aNewro high =
school into a Negro elementary school without providing
another high school for Negroes to match the one available
for whites. And in 1908 a Kentucky law requiring the segre-
gation of white and colored students in private as well as
public institutions was upheld on the ground that the law
merely amended the college charter, which the state had
issued under its power to create corporations, and that the
constitutional rights of individuals were not involved.
(Berea College v. Kentucky.)




