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most certainly “tends to a common charge, and is be-
come a thing of public interest and use.” Every bushel
of grain for its passage “pays a toll, which is a common
charge,” and, therefore, according to Lord Hale, every
such warchouseman “ought to be under public regula-
tion. viz., that he . . . take but reasonable toll.” Cer-
tainly, if any business can be clothed “with a public
interest and cease to be juris privati only,” this has been,
It may not be made so by the operation of the Constitu-
tion of Illinois or this statute, but it is by the facts. . . .
To limit the rate of charge for services rendered in a
public employment, or for the use of property in which
the public has an interest, is only changing a regulation
which existed before. It establishes no new principle in
the law, but only gives a new eflect to an old one. .

We know that this is a power which may be abused;
but that is no argument against its existence. For pro-
tection against abuses by Legislatures the people must
resort to the polls, not to the courts,
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109 US. 3 (1883)

In the attemp! 1o secure o Negroes the full rights of
citizenship the Fourteenth Amendment incorporated the
several provivions quoted above (see Document No. 14),
and provided also that “The Congress shall have power
1y enforce, by appropriate legislation, the provisions of
this wrricle.” On the hasis of these and other provisions
Congress enacted broad protections of civil rights. The
Civil Rights Act of 1875 gave equal rights 1o use of
inns, theaters, public conveyances, and other facilities.
By the time when cases involving the act reached the
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Supreme Court, in 1883, much of the country had grown
weary of the perennial difficulties of giving protection
to Negroes against discrimination. In this atmosphere of
disillusionment, the Supreme Court held that the Four-
teenth Amendment had not given Congress substantive
power to protect civil rights but anly power lo correct
abuses by the states. By this decision Congress was re-
lieved of its basic obligation for the protection of the civil
rights of Negroes. Again the Court showed itself more
concerned with the federal balance of power than with
substantive rights.
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[Mr, Justice Bradley] . ... It is State action of a
particular character that is prohibited. Individual inva-
sion of individual rights is not the subject-matter of the
amendment. It has a deeper and broader scope. It nulli-
fies and makes void all State legislation, and State action
of every kind, which impairs the privileges and immu-
nities of citizens of the United States, or which injures
them in life, liberty or property without due process of
law, or which denies to any of them the equal protection
of the laws. It not only does this, but, in order that the
national will, thus declared, may not be a mere brutum
Sulmen, the last section of the amendment invests Con-
gress with power 1o enforce it by appropriate legislation,
To enforce what? To enforce the prohibition. To adopt
appropriate legislation for correcting the effects of such
prohibited State laws and State acts, and thus to render
them effectually null, void, and innocuous. This is the
legislative power conferred upon Congress, and this is
the whole of it, It does not invest Congress with power
to legislate upon subjects which are within the domain
of State legislation; but to provide modes of relief
against State Jegislation, or State action, of the kind re-
ferred to. It does not authorize Congress to create a
code of municipal law for the regulation of private
rights; but to provide modes of redress against the opera-
tion of State laws, and the action of State officers execu-
tive or judicial, when thesc are subversive of the fun-
damental rights specified in the amendment. Positive
rights and privileges are undoubtedly secured by the
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Fourteenth Amendment; bur they are secured by way of
prohibition against State laws and State proceedings
ailecting those nghts and privileges, and by power given
to Congress to legislate for the purpose of carrying such
prohibition into effect: and such legislation must neces-
sarily be predicated upon such supposed State laws or
State proceedings. and be directed to the correction of
their operanion and effect. . . .

If this legislation is appropriate for enforcing the
prohibitions of the amendment, it is difficult to see where
it is to stop. Why muy not Congress with equal show of
authority enact a code of laws for the enforcement and
vindication of all rights of life, liberty., and property?
If it 1s supposable that the States may deprive persons of
life, liberty, and property without due process of law
and the amendment iself-does ot suppose this, why
should not Congress proceed at once to prescribe due
process of law for the protection of every one of these
fundamental rights, in every possible case, as well as to
prescribe equal privileges in inns, public conveyances,
and theatres? . . . The assumption is certainly unsound.
It is repugnant o the Tenth Amendment of the Consti-
tution, which declires that powers not delegated to the
United States by the Constitution, nor prohibited by it
to the Staies. are reserved to the States respectively or to
the people. . . .

In this connection it is proper to state that civil rights,
such as are guaranteed by the Constitution against State
aggression, cannot be impaired by the wrongful acts of
individuals, unsupporied by State authority in the shape
of laws, eustoms, or judicial or executive proceedings.
The wronglul act of an individual, unsupported by any
such authority, is ssmply & private wrong, or a crime of
that individual; an mvasion of the rights of the injured
party, it is true. whether they affect his person, his prop-
erty, or his repuiation; but if pot sanctioned in some
wav by the State, or not done under State avthority, his
rights remumn n full force, and may presumably be vin-
dicatei! by resort to the laws of the State for redress. . . .

Wi must not forget that the province and scope of the
Thirteenth and Fourteenth Amendments are different;
the lormer simply abolished slavery: the latter pro-
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hibited the States from abridging the privileges or /m-
munities of citizens of the United States, from depriving
them of life, liberty, or property without due priwcess of
law, and from denying to any the equal protecion of
the laws. The amendments are different. and the powers
of Congress under them are different. Whit « ongress
has power to do under one, it may not huve power to
do under the other. Under the Thirtecnth Amendment,
it has only to do with slavery and its mcidents, Under
the Fourteenth Amendment, it has power o counteract
and render nugatory all State laws and proceedings
which have the effect to abridge any of the privileges and
immunities of citizens of the United States, or to deprive
them of life, liberty, or property withoui due process of
law, or to deny to any of them the equal protection of
the laws. Under the Thirteenth Amendment, the legisla-
tion, so far as necessary or proper to eradicate all forms
and incidents of slavery and involuntary servitude, may
be direct and primary, operating upon the acts of mudi-
viduals, whether sanctioned by State legislation or not;
under the Fourteenth, as we have already shown, it must
necessarily be. and can only be, correative in its charac-
ter, addressed to counteract and afford relief against
State regulations or proceedings. . . .

When a man has emerged from slavery, and by the
aid of beneficent legislation has shaken off the insepura-
ble concomitants of thai-state; there musi be-some siage
in the progress of his elevation when he takes the rank
of a mere citizen. and ceases to he the special favorite
of the laws, and when his rights, s a ¢itigen or a man,
are to be protected in the ordinary modes by which
other men's rights are protected. . . .

[Mr. Justice Harlan, dissenting] . . . . | cannot re-
sist the conclusion that the substance and spirit ol the
recent Amendment of the Constitution have been sacri-
ficed by a subtle and ingenious verbal criticism,




