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Mg, Justice CLark delivered the opinion of the Court.

This ease was argued with No. 515, Heart of Atlanta
Motel v. United States et al., decided this date, in which
we upheld the eonstitutional validity of Title I1 of the
Civil Rights Act of 1964 against an attack by hotels,
motels, and like establishments. This complaint for
injunctive relief against appellants attacks the constitu-
tionality of the Act as applied to a restaurant. The case
was heard by a three-judge United States District Court
and an injunetion was issued restraining appellants from
enforcing the Act against the restaurant. — F. Supp.

——.  On direct appeal, 28 U. 8. C. §§12]2, 1253, we @
noted probable jurisdietion. — U. 8. —. e now
reverse the judgment.

1. The Motion to Dismiss.

The appellants moved in the District Court to dismiss
the complaint for want of equity jurisdiction and that
claim is pressed here. The grounds are that the Aet
authorizes only preventive relief; that there has been no
threat of enforcement against the appellees and that they
have alleged no irreparable injury. It is true that ordi-
narily equity will not interfere in such eases. However,
consider this complaint as an application for a
declaratory judgment under 28 U. 8. C. §§ 2201 and 2202.
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Supreme Court of the United States
MWaslington 25, . ¢

CHAMBERS OF
JUSTICE JOHN M. HARLAN

November 27, 1964

Re: No. 543 - Katzenbach v. McClung

Dear Tom:

I take it that Hugo's preliminary comments about your
opinion, which you related to me last Wednesday, concerned
more particularly the next te the last paragraph on p. 6. So
far as I am concerned, I have no strong feelings one way or
the other, and would be content with the paragraph "in'" or
"out.'" If it stays in the opinien, I would suggest the minor
changes indicated on the enclosed copy ef your opinion.

I have also indicated on the same copy a number of other
suggestions and typos, onpp. 1, 2, 5, 7, 8, 9, 10, 11, 12, 13,
and 14. Two of these perhaps require special comment:

The paragraph en p. 7, which I have marked for deletion,
may have repercussions for the future which I am sure that you
do not intend in that it might be taken that the commerce power
extends to organizations or individuals in competition with those
over whom such power exists, even though the former would not
otherwise be subject to congressional power. I would prefer to
see the paragraph eliminated, and do not think its omission would
weaken the argument made at this juncture,

On pp. 12-13, I have marked for deletion the paragraphs
as to which you have already indicated a dubitante. This argument
seems to me very unpersuasive in light of the fact that the Act
is not drawn on this premise, which, as you will recall, Paul
Freund observed might have been a less controversial approach
than the "affecting commerce' route.
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In this ease, of course, direct appeal to this Court would
still lie under 28 U, 8. C. § 1252. But although Rule 57
of the Federal Rules of Civil Procedure permits declara-
tory relief even though another adequate remedy exists,
it should not be granted where a special statutory pro-
ceeding has been provided. See Notes of Advisery Com-
mittee on Rule 57, 28 U. 8. C. App. §5178. Title II
provides for such a statutory proceeding for the determi-
nation of rights and duties arising thereunder, §§ 204-207,
and eourts should, therefore, ordinarily refrain from exer-
cising their jurisdietion in such cases.

The present case, however, is in a unique position.
The interference with governmental action has occurred
and the constitutional question is before us in the com-
panion case of Heart of Atlanta Motel as well as in this
case. It is important that a deeision on the constitution-
ality of the Aet as applied in these cases be announced
as quickly as possible. For these reasons, we have
concluded, with the above caveat, that the denial of
diseretionary deelaratory relief is not required here.

2. The Facts.

Ollie’s Barbecue is a family-operated restaurant in
Birmingham, Alabama, speecializing in barbecued meats
and homemade pies, with a seating capacity of 220 cus-
tomers. It is located on a state highway 11 blocks from
an interstate one and a somewhat greater distance from
railroad and bus stations. The restaurant caters to a
family and white-collar trade with a take-out service
for Negroes. It employs 36 persons, two-thirds of whom
are Negroes,

In the 12 months preceding the passage of the Act, the
restaurant purchased loecally approximately 8150,000
worth of food, $69.783 or 46% of which was meat that
it bought from a local supplier who had procured it from
outside the State. The Distriet Court expressly found
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With these changes, I shall be happy to join your
opinion and think you have done a very good job.

Sincerely,

J’%ﬁ ‘

Mz, Justice Clark
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that a substantial portion of the food served in the restau-
rant had moved in interstate commerce. The restaurant
has refused to serve Negroes in its dining accommoda-
tions since its original opening in 1927, and since July 2,
1964, it has been operating in violation of the Aet. The
court below coneluded that if it were required to serve
Negroes it would lose a substantial amount of business.

On the merits, the Distriect Court held that the Act
could not be applied under the Fourteenth Amendment
because it was coneeded that the State of Alabama was
not involved in the refusal of the restaurant to serve
Negroes. It was also admitted that the Thirteenth
Amendment was authority neither for validating nor for
invalidating the Aet.  As to the Commerce Clause, the
court found that it was “an express grant of power to
Congress to regulate interstate commeree, which consists
of the movement of persons, goods or information from
one state to another”; and it found that the clause was
also a grant of power “to regulate intrastate activities,
but only to the extent that action on its part is necessary
or appropriate to the effective exeeution of its expressly
granted power to regulate interstate commeree.” There
must be, it said, a close and substantial relation between
local activities and interstate commerce which requires
control of the former in the protection of the latter, The
court coneluded, however, that the Congress, rather than
finding facts sufficient to meet this rule, had legislated
a conclusive presumption that a restaurant affects inter-
state commerce if it serves or offers to serve interstate
travelers or if a substantial portion of the food whieh it
serves has moved in commerce. This, the court held, it
could not do because there was no demonstrable connec-
tion between food purchased in interstate commeree and
sold in a restaurant and the conelusion of Congress that
diserimination in the restaurant would affeet that
commeree,
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The basic holding in Heart of Atlanta Motel, supra,
answers many of the econtentions made by the appellees.’
There we outlined the overall purpose and operational
plan of Title IT and found it a valid exercise of the power
to regulate interstate commerce insofar as it requires
hotels and motels to serve transients without regard to
their race or color. In this ease we consider its applica-
tion to restaurants which serve food a substantial portion
of which has moved in commerce,

3. The Act As Applied.

Section 201 (a) of Title II commands that all persons
shall be entitled to the full and equal enjoyment of the
goods and services of any place of publie accommocation
without diserimination or segregation on the ground of
race, color, religion, or national origin; and § 201 (b)
defines establishments as places of publie accommodation
if their operations affect commerce or segregation by
them is supported by state action. Seetions 201 (b)(2)
and (e¢) place any “restaurant . . . prineipally engaged
in selling food for eonsumption on the premises” under
the Aet “if . . . it serves or offers to serve interstate
travelers or a substantial portion of the food which it
serves . . . has moved in commeree.”

Ollie's Barbeeue admits that it is covered by these pro-
visions of the Aet. The Government coneedes that the
diserimination at the restaurant was not supported by
the State of Alabama. There is no proof that interstate
travelers frequented the restaurant. The sole question,
therefore, narrows down to whether Title 11, as applied
to a restaurant receiving about 870,000 worth of food
which has moved in commeree is a valid exercise of the
power of Congress. The Government has contended

PThat decision disposes of the challenges that the appellees hase
on the Fifth, Ninth, Tenth, and Thirteenth Amendments, and the
Civil Rights Cases, 100 11, 8, 5 (1883).
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that Congress had ample basis upon which to find that
racial diserimination at restaurants which receive from
out of state a substantial portion of the food served does,
in faet, impose eommereial burdens of national magnitude
upon interstate commerce. The appellees’ major argu-
ment is directed to this premise. They urge that no such
basis existed. It is to that question that we now turn,
4. Evidence of the Impact of Racial Discrimination.
The record before Congress is replete with testimony
of both the direct and indireet burdens placed on inter-
state commerce by racial discrimination in restaurants,
As for the former, a comparison of per capita spending
by Negroes in restaurants, theaters, and like establish-
ments indicated less spending, after discounting income
differences, in areas where diserimination is widely prae-
ticed. 'This eondition, which was especially aggravated
in the South, was attributed in the testimony of the
Under Seeretary of (‘-:mﬁ{lj'ce to racial segregation. See
Hearings before the Senate Commerce Committee on S,
1732, 88th Cong., 1st Sess., 695. A direct relationship
between discrimination and eommeree was pointed out,
based upon the reduetion in the number of potential cus-
tomers eaused by a general refusal of Negro patronage.
This reduction would, in turn, reduce the quantity of
goods purchased through interstate channels. 8. Rep.
No. 848, at 19; Senate Commerce Hearings, at 207.
Moreover, the Attorney General testified that this type
of diserimination imposed “an artificial restriction on the
market” and interfered with the flow of merchandise.
Senate Commerce Hearings, at 18-19; see testimony of
Senator Magnuson, 110 Cong, Ree. 7174.  With this evi-
dence before it, Congress had sufficient grounds for con-
cluding that under these conditions, not only would
established restaurants sell less, but many new businesses
might not be opened due to the deerease in demand
resulting from these exclusionary practices.
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Perhaps more impressive was the testimony showing
that racial discrimination in restaurants was a prolific
source of disputes indirectly burdening and obstrueting
commerce. Current events render plain the fact that
these disputes—largely arising over restaurants following
a policy of discriminatory praectices—have assumed enor-
mous proportions. The testimony indicated that during
one period in 1963 covering slightly more than two
months, there were 639 demonstrations in 174 cities in
32 States and the District of Columbia. Hearings before
the Senate Judiciary Committee on S. 1731, 88th Cong,,
Ist Sess., 216, In the 11-month period prior to April
1964, there were 2,422 racial demonstrations, 850 of which
arose from disputes about diserimination in places of pub-
lie accommodation. 110 Cong. Ree. 7980. The Mayor
of Atlanta, Georgia, testified that “[Flailure by Congress
to take definite action at this time . , . would start the
same old round of squabbles and demonstrations that we
have had in the past.” 8. Rep. No. 872, at 866.

Our cases show, as does the congressional record, that
the most immediate impact upon restaurants and lunch
counters has come in the form of sit-in demonstrations.
Twenty-seven such cases have been filed here as of late,
and we are advised that over 3,000 are pending in the
lower courts. These sit-ins often result in temporary
closings and on many oceasions prevent the eonduect of
business entirely. Their effect is to decrease purchases

of out-of-state food, thus jmstfemg the legislative de- accounting for
limit c1s10n to the coverage of the Civil Rights Act to t-hr g —
substantial use of that food.

Viewed in isolation, the volume of food purchased by
Ollie’s Barbecue fromn sources supplied from out of state
appears insignificant when compared with the total food-
stuffts moving in commerce. But, as our late Brother
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Jackson said for the Court in Wickard v. Filburn, 317
U. 8. 111 (1942):

That appellee's own eontribution to the demand for
wheat may be trivial by itself is not enough to re-
move him from the scope of the federal regulation
where, as here, his contribution, taken together with
many others similarly situated, is far from trivial.

[At 127-128.] -

This principle takes on added significance in view of
the further testimony that racial diserimination by one
restaurant in a city encouraged the practice throughout
the area because of the other proprietors’ fear of the com-
petitive advantage gained by the segregated restaurant in

.increased white trade. Senate Commerce Hearing, at
206. Thus, had Congress limited the coverage of the Act
to those large restaurants which clearly cater to interstate
patrons there would have existed a very real danger of in-

jury to interstate commerce resulting from _this competi-

tive disadvantage.) We noted in Heart of Atlanta Motel

that a number of witnesses attested the fact that racial
diserimination was not merely a state or regional prob-
lem but was one of nationwide secope. Against this back-
ground, we must conclude that while the foeus of the
legislation was on the individual restaurant’s relation to
interstate commerce, Congress appropriately considered
the importance of that connection with the knowledge
that the digerimination and resulting threat of disturb-
ances at one restaurant was but “representative of many
others throughout the country, the total incidence of
which if left unchecked may well become far-reaching in
its harm to commeree.” Polish Alliance v. Labor Board,
322 U. 8. 643, 648 (1944).

But the testimony indicated much more, showing that
“diserimination in public accommodations and demon-
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strations protesting such diserimination have had serious

consequences for general business conditions in numer-

ous cities in recent years." Senate Commerce Hearings,

at 699. Retail zales in Birmingham were off 30% during

the protest riotz and a Negro boyeott in the spring of

1963. The Federal Reserve Bank showed during a four-

week period of 1963 that department store sales were

down 15% over the same period of 1962. During the

same period sales were up in cities suffering no such inci-

dents, Atlanta experienced a somewhat similar effect

(12% reduction) “after several months of intermittent
demonstrations in 1960-61." Senate Commerce Hear-

ings, at 699. In Savannah, lunch counter demonstra-

tions in downtown stores cut retail sales as much as 50% = i)
in some places. In the fall of 1962, Clmr]ut-te. \
Carolina, was hit “by drives for desegregation of public ‘
accommodations” eutting business from 209 to 409%.

In Nashville, a seven-week boyeott was 98% effective.

Senate Commerce Hearings, at 700,

These general downturns in retail business, sparked
largely by racial demonstrations in eating places, if left
unchecked, might well result in a serious disruption of
the flow of interstate commerce. This impact, of course,
is not limited solely to the purchase of interstate food but
extends to the purchase of goods for resale generally,
having an immediate and adverse effect on interstate
commeree. As Congressman MeCulloch, one of the man-
agers of the bill in the House, observed: “a local disturb-
ance can affeet the commeree of an entire State, region
and the country.” Additional Views of Congressman
McCulloch, H. R. Rep. No. 914, pt. 2, at 12.

In addition there was an impressive array of evidence
stressing the less apparent effect of community unrest,
caused by diserimination in publie places, upon the con-
vention trade, S, Rep. No. 848, at 17, and underscoring
the reluetance of industry, professional personnel and
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skilled labor to move into areas of extreme racial tension.
S. Rep. No. 848, at 18-19,

With this situation spreading as it was, Congress was
not required to await the total dislocation of commerce,
As was said in Consolidated Edison Co. v. Labor Board,
305 U, 8. 197 (1938) :

But it cannot be maintained that the exertion of
federal power must await the disruption of that com-
merce. Congress was entitled to provide reasonable
preventive measures and that was the objeet of the
National Labor Relations Aet. [At 222.]

3. The Power of Congress to Regulate Local Activities.

Article I, § 8. cl. 3. confers upon Congress the power
“to regulate commerce . . . among the several States”
and Clause 18 of the same Article grants it the power
“to make all laws which shall be necessary and proper
for carrying into execution the foregoing Powers . .. ."”
This grant, as we have pointed out in Heart of Atlanta
Motel “extends to those activities intrastate which so
affect interstate commerce, or the exertion of the power
of Congress over it, as to make regulation of them appro-
priate means to the attainment of a legitimate end, the
effective execution of the granted power to regulate inter-
state commerce.” United States v. Wrightwood Dairy
Co., 315 T. 8. 110, 119 (1942). Much is said about a
restaurant business being local but “even if appellee’s
activity be loecal and though it may not be regarded as
commerce, it may still. whatever its nature. be reached
by Congress if it exerts a substantial economic effect on
mterstate commeree . . .." Wickard v. Filburn, supra,
at 125. The actiyties that are beyond the reach of Con-

gress are “those which are completely within a particular
state, which do not affect other states, and with which
it ig not necessary to interfere, for the purpose of exer-
cising some of the general powers of the government,”
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Gibbons v. Ogden, 22 U. 8. (9 Wheat.) 1, 195 (1824).
This rule is as good today as it was when Chief Justice
Marshall laid it down almost a century and a half ago.

This Court has held time and again that this power
extends to activities of retail establishments, including
restaurants, which direetly or indireetly burden or ob-
struet interstate commerce. We have detailed the cases
in Heart of Atlanta Motel, supra, and will not repeat
them here.

Nor are the eases holding that interstate commeree ends
when goods come to rest in the state of destination appo-
gite here. That line of eases has been applied with refer-
ence to state taxation or regulation but not in the field of
federal regulation.

The appellees contend that Congress has arbitrarily
created a conclusive presumption that all restaurants
meeting the criteria set out in the Act “affect commerce.”
Stated another way, they object to the omission of a pro-
vision for a case-by-case determination—judieial or ad-
ministrative—that racial diserimination in a particular
restaurant affects commerce.

But Congress’' action in framing this Act was not
unprecedented. In United States v. Darby, 312 U. 8.
100 (1941), this Court held constitutional the Fair Labor
Standards Aet.* There Congress determined that the
payment of substandard wages to employees engaged in
the production of goods for commerce, while not itself
commeree, go inhibited it as to be subject to federal regu-
lation. The appellees in that case argued, as do the
appellees here, that the Aet was invalid because it
ineluded no provision for an independent inquiry regard-
ing the affeet on commerce of substandard wages in a par-

ticular business. (Brief for appellee, pp. 76-77, United

252 Stat, 1060, 20 T. 8, C. § 201 et seq.
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States v. Darby, 312 U. 8. 100.) But the Court rejected
the argument, observing that:

[S]ometimes Congress itself has said that a particu-
lar activity affeets the commerce, as it did in the
present Act, the Safety Appliances Aet and the Rail-
way Labor Act. In passing on the validity of legis-
lation of the class last mentioned the only funetion
of eourts is to determine whether particular activity
regulated or prohibited is within the reach of the
federal power. [At 120-121.]

Here, as there, Congress has determined for itself that
refusals of serviee to Negroes have imposed burdens both
upon the interstate flow of food and upon the movement
of products generally. Of course, the mere fact that
Congress hag said when particular activity shall be deemed
to affect commeree does not preclude further examination
by this Court. But where we find that the legislators, in
light of the facts and testimony before them, have a
rational basis for finding a chosen regulatory scheme
necessary to the protection of ecommerce, our investiga-
tion is at an end. The only remaining question—one
answered in the affirmative by the court below—is
whether the particular restaurant either serves or offers
to serve interstate travelers or serves food a substantial
portion of which has moved in interstate commerce.

The appellees that Congress, in passing the Fair
Labor Standards Act and the National Labor Relations
Act.” made specific findings which were embodied in those
statutes. Here, of course, Congress has ineluded no
formal findings. But their absence hefrro—bearns—on
B A e e S e e

140 Stat. 449, as amended, 20 U, 8. C. § 151 el scq.

is not fatal to the validity of the statute, see United

States v, Carolene Products, 304 U.S, 14k, 152 (1938),

for the evidence presented at the hearings fully indicated
the nature and effect of the burdens on commerce which

Congress meant to alleviate,
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Confronted as we are with the faets laid before Con-
gress, we must conclude that it had a rational basis for
finding that racial diserimination in restaurants had a
direet and adverse effect on the free flow of food products
in interstate commerce. Moreover, we find an adequate
eround for this legislation in the evidence of the indirect
but no less harmful effeet on commerce resulting from the
hoyeotts, demonstrations and general community unrest
generated by raeial diserimination in public eating places.
Indeed. we think that Congress acted well within its
power to proteet and foster commerce in extending the
coverage of Title 11 only to those restaurants offering to

serve interstate travelers or serving food, a substantial
The absence of

portion of which has moved in interstate commerce.
7 But even though this not be true, still this regulation
/ would be valid for this Court has held that federal power
extends to the control of imported interstate goods, the
distribution of which might be deleterious to the eom-
munity. MeDermott v, Wisconsin, 228 U. 8. 115 (1913);
['nited States v. Sullivan, 332 U. S. 680 (1948). Nor is
there any requirement that the goods must be in and of
themselves harmful. It is sufficient if the manner in
which they are used perpetuates some evil which Con-
gress seeks to eliminate. In United States v. Darby, 312
[7, 8. 100 (1941), it was argued that lumber manufac-
tured by underpaid employees did not come within the
category of noxious goods theretofore denied the use of
interstate channels, but the Court rejected the contention.
Noting that Congress could follow its own conception of
public policy concerning the restrictions that might be
placed on interstate commerce. it held that'it was free to
exclude those articles “whose use i the state for which
they are destined, it may eonceive to be injurious to the
publie health, morals and welfare. . . ." At 114. (Em-

phasps supplied.) Moreover. the Court noted that the
regulation was not forbidden merely because the mot

ve

evidence directly
connecting
discriminatory
restaurant ser-
vice with the
flow of inter-
state food, a
factor on which
the appellees
place much
reliance, is not,

given the evi-

dence as to the

effect of such practices on other aspects of

commerce, a crucial matter,
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W restrict the use of certain artiel
within the state of destination: the motive and purpgse:
behind the Aet were matters solely for the legislative
judgment and the methods chosen to achieve those pur-
poses were entirely valid because they ecame within the
plenary power granted Congress under the Commerce
Clause. N .’

This is not i%lsay that Congress may arbitrarily place
any restrietion upon an establishment simply because it
receives interstaté goods. But where there is a fune-
tional relationship ‘between the interstate shipment of
goods and the perpetuation of ,tﬂu practice sought to be
prohibited Congress acts within its power in conditioning
the use of those channels der to eliminate the practice.

It is sufficient to say thaf the restaurateur who racially
diseriminates in his sep¢ice \:fmt] whose food originates

“ . o ff
out of state is 11511;2nter3tath commerce to perpetuate

what Congress has fotmd to be evil. The power to regu-
late in such a casedlepends not so\mueh upon the causal
relationship he‘;?éen racial diserimination and its inhib-
iting effect on the interstate shipment ‘of food as upon the
power of Congress to deny the henefit of that commerce
as a tool foy'carrying on the evil it has cohdemned.
Admittgdly, in framing this Act Congress has not ex-
pressly prohibited the use of interstate faciliting to restan-
rateurg):;:’acticing racial diserimination. But the obvious
effect of Title 11 is to tell the restaurant propriétgr that
if he continues to use goods from out of state in suhstan-

tial quantities he must not select his customers on'the
hasis of race. b

“" The power of Congress in this field is hroad and sweep-
ing: where it keeps within its sphere and violates no
express constitutional limitation it has been the rule of
this Court, going back almost to the founding days of

o /;Md ,;p’,;f,q/:' the Republie, not to interfere, The Civil Rights Act

A of IEJS‘K‘TL‘- find to be plainly appropriate in the resolution

)
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of what the Congress fuund'@he a national commereial \ ey idence

problem of the first magnitude. We find| it|in) no viola-
tion of any express limitations of the Constitution and
we therefore declare it valid.

The judgment is therefore
Reversed.



