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MR. JUSTICE CLARK delivered the opinion of the Court,

fod
Appellant stands convicted of knowingly having in her

possession certain lewd and lascivious books, pictures, and photo-

1/
graphs in violation of § 2905. 34 of Ohio's Revised Code.” The
s offncentl, slaket «.

. -~ s
' Supreme Court of Ohio(in a syllabus to its opinion'has found that
fre e

Luross

her eonvictlm/zdf valid emea.though 'based primarily upon the intro-
duction in evidence of lewd and lascivious books and pictures unlaw-
fully seized during an unlawful search of defendant's home. . . ."
170 Ohio Stat. 427. The State says that even though under our
cases the search violated the Fourth Amendment, it is not prevent-

tumconghhud ;-r-.-a.f’f.._,r
ed from using thu.,\ul:cd evidence at trial, citing Wolf v. Colorado,

w-tdprfL
338 U.S. 25(1949). This Court did hold, after reviewing the

attending circumstances, ''that in a prosecution in a state court
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for a state crime the Fourteenth Amendment does not forbid the
admission of evidence obtained by an unreasonable search and

seizure.'" On this nppn%\whor-ln we have noted probable jurisdic-
tneca . ?9‘_ Aans Q,-E-_d(-,af“_-wa._

AL
tion, 346 U.S. 868, we l:mirq|l presented the recurring question of

Na‘f Q'rn_(} Of&;_ T?..- 1'.:‘_3_{_‘

whether it is now timely to review that holding. It-ie-pointed-eut < -

that in Irvine v. California, 347 U.5. 128 (1954), this Court indi-

yet
cated that the states had not at-that~bime had 'adequate opportunity

to adopt or reject the doctrine" of Weeks v. United States, 232 U.S.

383 (1914), since "Never until June 1949 did this Court hold the
basic search and seizure prohibition in any way applicable to the
states under the Fourteenth Amendment,' At p. 134,

Lt

(-~ Only last Term in Elkins v. United States, 364 U.S. 206, the

Court pointed out that '"the controlling principles" as to search
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and seizure ''seemed clear" (at p. 212) until the announcement in
Wolf 'that the Due Process Clause of the Fourteenth Amendment
does not itself require state courts to adopt the exclusionary rule"

(At p. 213.) At the same time,

as the Court pointed out, 'the underlying constitutional doctrine

»
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which Wolf established . . . that the Federal Constitution . . .
prohibits unreasonable searches and seizures by state officers"
undermined the '"foundation upon which the admissibility of state
seized evidence in a federal trial originally rested. . . ." This
"constitutional doctrine of Wolf," the Court added, "operated
to undermine the logical foundation of the Weeks admissibility

rule. . . ." The Court, therefore, held that Weeks and Wolf to-

gether rendered inadmissible in a federal trial all evidence ob-

tained by an unconstitutional search and seizure regardless of its
r T""\m wreds
sourcc./_(?hh- eliminated one basic criticism of the federal rule

e honaeteriye d
u‘quhiuq by Mr. Justice (then Judge) Cardozo that "The
Federal rule as it stands is either too strict or too lax. " chﬂc v,
Defore, 242 N.Y. 13, 22 (1926).

e o
Moreover, since the Wolf decision ether—esvents have oc-

B Then Caremty i—‘ﬁr.w'. bosane
curred which undercut its basic reasoning. There it wae found
that "The contrariety of views of the states'" on the adoption

of the exclusionary rule of Weeks was '"particularly impressive."

The Court said that it could not '"brush aside the experience of
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the states which deem the incidence of such conduct by the
police too slight to call for a deterrent remedy . . . by over-
ruling the relevant rules of evidence." At pp. 31.32. Now,
‘h.q scalete anp L-~f<'»|:}'?l‘r £
however, this-scorecard-runs against the Wolf doctrine on ad-
missibility. Gut of the 37 states that have passed on the Weeks
a1
exclusionary rule since the Wolf decision, tweaty-ome have
either adopted or adhered to the exclusionary rule. While in

1949 almost two-thirds of the states were oppcscd to the rule,

now 57% of thou'pnulng upon it approve. See Elkins v, United

States, supra, Appendix pp. 224-232. Significantly, among

?qC‘ U stars .:‘
those now adiveming-te-the rule is California whi%:cordlnl to
its highest court, was '"compelled to reach that conclusion be-

cause other remedies have completely failed to secure compli-

ance with the constitutional provisions. . . ." People v. Cahan,

44 Cal.2d. 434 (1955). We note that the second basis elaborated

in Wolf in support of its doctrine is that "other means of pro-

tection' have been afforded 'the right te privacy.” The experi-

ence of California that such other remedies have been worthless
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and futile is buttressed by sl statistics from Chicago where

albegnl
thousands d“l searches and seizures by police of-
b, basw Sl lris Gty  ad ‘-:._i..,

Tt P57 e ' d

ficers occur each year. Stlllhcnlyr;\l case “Jokie] C”‘?’"’*“- F'"‘F"-‘ S US
Hus Corr
has come to ourcattention in which private remedies have been
pursued in an effort to redress such invasions of privacy. (While
At

Tt o
statistics arenot availablefromNew-York; reliablereports Y Y
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indicate-a-lilkkesituationthere. The answer—for-the futility of other

s s lotedt .
remedies 48 well put by Mr. Justice Frankfurter, dissenting in

Harris v, United States, 331 U.S. 145 (| 7/7), in which he said:

"Freedom of speech, of the press, of religion easily summon
powerful support against encroachment. The prohibition against

seizure is normally invoked by those accused of crime, and

A . 7

criminals have few friends;" % Mr, Justice Jackson i-Ji in
—higdiwsent-in Brinegar v. United States, 338 U.S. 160, 181 (1949),

"Courts can protect the innocent against such invasions only

indirectly and through the medium of excluding evidence obtained

against those who frequently are guilty," b; 4. Jvokes Bougle,
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Likewise, time has set its face against the "weighty testi-

mony'' of Defore, SEaalive-aniemaase cited by the Court in support

Skt
el frwaada Lol

of its reasoning in Wolf. Besides tho,L:uvnlll in the line=up-in-the

“;.a—“:'ltn.'! 1

-states-heretofora mentioned, this CMW
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Fourth-Amendment 'enforceable’’ against the-states and-in-assexies

SCAQ'# a’{ﬁ conaceTiad T '{03‘;'“: ‘.rh-' "J-'.- %-'FU"’P{
| M cases since wm/fu eliminated-the-incongzuitie
i j,.,.\,..' A Al s Lk 34".. ) ——
{'U *‘.m Fhis | #2 I';'— tne Cotluctie - wﬁ' B

gk e 0 andeglarified-the-obscurities then-present.
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M —ewr—¥oF, as of that time this Court had not "seen fit to ex-

clude illegally seized evidence in federal cases unless a federal of-

ficer perpetrated the wrong, " but only last year that objection was

A| £ b el
Wby our decision in Elkins vilinited-Statesy364-US,

206. Similarly, as of the Irvine decision, the limits on availability
of the remedy of exclusion required ""some proprietary or possessory

interest in that which was unlawfully searched or seized," at p. 136,
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whereas today, in light of Jones v. United States, 362 U.S5, 257,

all that is required is that the person asserting the right to ex-

vﬁfhﬂ.u e
clulio;én:!bbun "legitimately on the premises." At p. 267. Not

W'h ﬁrr’{‘dfj Gf;:; "-r" {‘-"r. e‘é
long after Irvine, and as a consequence of comsisring the Weeks

rule )—ir-n-l—dd—t, a weak extension of it to affect State
judicial use of unlawfully seized evidence tendered by federal agents
was effected not through constitutionally imposed restraints, but

Bartns T 2oyt i< .

o
through exercise of a dtlcipnn‘hapmr. Rea v. United States,

350 U.S. 214. Even that exercise has narrow limits, however,

and will not be made in every case. Wilson v. Schnettler, 365

U.S, 585. Q

incongruity now u:inl us is the double standard this Court mewsizme

%&wlw
peses in4pe enforcement of the Ammdmn@ a federal prose-

cutor may take no benefit from evidence illegally seized, wivile but

smfperceable
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are thus invited and ofteny as our cases indicate, de-in-men-

exclusionarysstates step across the street to the state's attorney ‘

(o T 85
Fla. e ¥

with their unconstitutionally seized Mdmcw&roncuﬂm is

—hew "7
'had there in utter disregard of the Fourth Amendment. If the

fruits of an walawful search were inadmissible in both state and
federal courts, this inducement to evasion would be eliminated ,

and federal.state cooperation in the solution of crime under con-

aff o, by fhey Teta
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md ' = 0O Lagor c¥

stitutional standards would be promoted, R0 273
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There are those who say, as did Mr. Justice (then Judge) .~ T

,’. oy L
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Cardozo, that under such a doctrine "The criminal is to go free " fas "

-
because the constable has blundered." Amd in some cases this ./
:’l;.., it Jﬁ-i
may be the result, But, as was said in Elkins, Jdpsisreyard;
""there is another consideration -- the imperative of judicial

hmf_!
integrity." The criminal goes free, if he » but it is under

the law. To say that a government should be able to use unconsti-

tutionally seized evidence because an individual is permitted to

’
1 G hte hEpitaivce

do 50 is to'overivok the teaching of the ages. Nothing can destroy

a government more quickly than its failure to observe its own laws,
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As Mr, Justice Brandeis said in Olmsatead v. United States, 277

U.S. 438, 469: "Qur government is the potent, the omnipresent
teacher. For good or for ill, it teaches the whole people by ex.
ample. . . . If the government becomes a lawbreaker, it breeds
contempt for law; it invites everyman to become a law unto him-
self; it invites anarchy."

Seventy-five years ago, this Court in Boyd v. United States,

fng B
116 U. 5. 61 6){1886), held that the doctrines of the Fourth Amend-

ment "apply to all invasions, on the part of the government and its
employees, of the sanctity of a man's home and the privacies of
life. It is not the breaking of the doors and the rummaging of his
drawers that constitutes the essence of the offense; but it is the

invasion of his indefmsible right of personal security, personal

A\

or to forfeit his f(oodl is 1
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Afid less than thirty years later, in Weeks v. United States, 232

-

U.S. 383 (1914), the Court stated explicitly that 'the Fourth

A\ Amendment . . , put the courts of the United States and Federal
!\1“ officials in the exercise of their power and authority, under limi-

]
|
i tations and restraints . . . and to forever secure the people,
i

| their persons, houses, papers and effects against all unreasonable

|
[

| searches and seizures under the guise of law. . . and the duty of
. giving to it force and effect is obligatory upon all entrusted under
| our Federal system with the enforcement of the laws." Specifically

dealing with the use of the evidence unconstitutionally seized, the

Court concluded: [copypr209,~bottom-of.page]
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This Court has roqulr.d{ strict adherence to this command of the
9‘15 /-e-dbaa’ IAA.;— .i-..!{.o--.eg s O

Fourth Amendment ever since. We-need-not-pause-to-consider

TTZanall,

"judicial implication!
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"““w~, the proper administration of justice
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meows, & U

It says that 'conviction by means of unlawful seizures and enforced
confessions . . . should find no sanction in the judgments of the courts.

w 2

Nowsthat the Fourth Amendment is "enforceable against the
V. 5‘"' . wel W}la ¢
v
States through the Due Process Clause, " Wolf at p. 27, its violation

by the States.is ;i:)domncd by the Fourteenth Amendment. In 1949
the Court was of the opinion that the sanction of exclusion of evidence
illegally seized was not then thought necessary to meet the ''minimal
standards assured by the Due Process Clause.' But as we have
pointed out, conditions and circumstances have changed and '"basic
rights do not become petrified as of any one time. It is of the very
nature of a free society to advance in its standards of what is deemed
reasonable and right. Representing, as it does, a living principle,
due process is not confined within a permanent catalogue of what

may at a given time be deemed the limits or essentials of fundamental

rights." Wolf at p. 27. | Experiencegleaned during the-past-twelve

:

[ ) .-*.(’,a_,n,‘ T LA

that -swer




-11.

- f‘i Lhe bDae Ir--- PR/ Y imclaans ndod ,A 54 ,(

Hﬁ. a single ltandlrd‘vwhich the requirements of the Fourth
Amendment be enforced. We know of no restraints being placed

upon the enforcement of any other basic right. The right to privacy,

"second to none in the Bill of Rifhts, ' Harris v. United States,

331 U.S. 145, 157 (dissenting opinion), would stand in marked con-
trast to all other rights declared by the same instrument as ''basic

to a free society." This Court has not hesitated to stedetly enforce 2«
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on which the liberties of the people rest. M.
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