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MR. JUSTICE CLARK delivered the opinion of the Court.
Appellant stands convicted of knowingly having

o) pudie bie | had in her possession certain lewd and lascivious books, pictures,,
’&— -’).v'(- |- ‘_1./
and photographs in violation of § 2905, 34 of Ohio's Revised Code,

e
As officially stated in # syllabus to its opinion  the Supreme

)
Court of Ohio hes found that her coaviction was valid though
"based primarily upon the introduction in evidence of lewd and
lascivious books and pictures unlawfully seized during an unlawful
search of defendant's home . . . ." 170 Ohio Stes. 427, The | /(G N, £
.07
State says that even though under our cases the search violated

the Fourth Amendment, it is not prevented from using the un-

constitutionally seized evidence at trial, citing Wolf v. Colorado,

338 U.S. 25 (1949). This Court did indeed hold '"that in a
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prosecution in a state court for a state crime the Fourteeath
Amendment does not forbid the admission of evidence obtained

by an unreasonable search and seizure." &-_&-__l_._m_ti._*/gj 2 33.

wherein we have noted probable jurisdiction, 346 U.S. 868,

' T \S UrGED ONCE AGA M THAT WE

that holdi %

Not long after the Wolf decision, in Irvime v. California,
347 U.S. 128 (1954), this Cpl'rt indicated that the States had not
yet had "adequate opportunity to adopt or reject the doctrine”

of Weeks v. United States, 232 U.S. 383 (1914), since “Never

until June 1949 did this Court hold the basic search and seizure
prohibition in any way applicable to the states under the Fourteenth

Amendment." Atp. 134. Only last Term in Elkins v. United

States, 364 U.S. 206, the Court pointed out that "the controlling
principles'" as to search and seizure and the problem of ad-

missibility<*geeied clear™ (at p. 212) Ut the announcement
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for a stm%rime the Fourtg_mth Amendment does not forbid the

s

sion of evidence obtained by an unreasonable search ad:l

. The present ca-se once again presents for
sideration the recu.?__nﬁ.;g question of whe1".her it is now
14&1*; to review that _,H’o{ic'iing.

1.

Seventy-five years ago, in Boyd v, United States, 116 U, S,

r,:ﬂ' " t.-\-'-f_-t
616, 630 (1886), concemmimg the Fourth and Fifth Amendments as
almost '"running into each other'" on the facts before it, this
Court held that the doctrines of the Fourth Amendment

"apply to all invasions, on the part of the government and
its employees, of the sanctity of a man's home and the
privacies of life. It is not the breaking of the doors and
the rumnmaging of his drawers that constitutes the essence
of the offense; but it is the invasion of his indefeasible

The Cansst walia TrhaX right of personal security, personal liberty and private
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their power and authority, under limitations and re-
straints ., . . and to forever secure the people, their
persons, houses, papers and effects against all unrea-
sonable searches and seizures under the guise of law

+ » « and the duty of giving to it force and effect is
obligatory upon all entrusted under our Federal system

with the enforcement of the laws.'" At p, 383.
Specifically dealing with the use of the evidence unconstitutionally
seized, the Court concluded:

"If letters and private documents can thus be seized and
held and used in evidence against a citizen accused of

an offense, the protection of the Fourth Amendment de-
claring his right to be secure against such searches and
seizures is of no value, and, so far as those placed are
concerned, might as well be stricken from the Constitu-
tion, The efforts of the courts and their officials to bring
the guilty to punishment, praiseworthy as they are, are
not to be aided by the sacrifice of those great principles
established by years of endeavor and suffering which have
resulted in their embodiment in the fundamental law of

the land." At pp. 391-393,

Finally, the Court in that case clearly stated that use of the seized

[~ warolaed

\ “
evidence '"constitutss a denial of the constitutional rights of the

accused.'" Atp. 398, Thus, in the year 1914, in the Weeks case,
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this Court ''for the first time'" held that "in a federal prosecution

the Fourth Amendment barred the use of evidence secured through

an illegal search and seizure.'" Wolf v. Colorado, supra, at p. 28.

s

This Court has ever since required of federal law m a

& Fpusmaind whaih, T Ganst L-"- [‘-L-u- + b a
imnplersentation of-tlkeFourth Amendment,

strict adherence to that i

waseq clear, specific, and constitutionally required -- even if ju-

dicially implied -- deterrent safeguard without insistence upon

which the Fourth Amendment would have been reduced to '""a form

of words," Holmes, J., Silverthorne Lumber Co. v, United States,

251 U.S, 385 (1920). It meant, quite simply, that ''conviction by
means of unlawful seizures and enforced confessions ., , . should
find no sanction in the judgments of the courts. . ., .'"" Weeks v,

ot )
United States, supra.,hand that such evidence 'shall not be used

at all." Silverthorne Lumber Co, v. United States, Suprag at 392,
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The Court %hn the ‘''‘contrariety of views" of

the States on the adoption of the mlulmryrﬂoefm
was 'particularly impressive; " in this connection,
that it could not 'brush aside the experience of the states
which deem the incidence of such conduct by the police too
[ stadegT

slight to call for a deterrent remedy . . . by overruling th;\-

relevant rules of evidence." At pp. 31.32. We note thint
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on the Weeks-exclusionary rule since the Wolf decision,

Zl-have-either-adopted-or adhered to the exclusionary rule.
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Significantly, among those now following the rule is California

which, according to its highest court, was '"compelled to reach

that conclusion because other remedies have completely

failed to secure compliance with the constitutional provisions

v. Cahan, 44 Cal.2d 434,(1955). s e
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We:note that-thre second basis elaborated in Wolf in
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L“ﬂt is that "other means of protection" have been
afforded "the right to privacy.'" The experience of Cali-

fornia that such other remedies have been worthless and

2/
futile is buttressed by the experience of other il.hl.

. Gk Rt it 1961)
fact, only one case [Monroe v. Pape, 365 U.S. |.]] bas

comsostosthim=-Counet in which private remedies have been pur-
sued in an effort to redress such invasions of privacy. The

obvious futility of relegating the Fourth Amuﬂmﬂt to the
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145 (1947), in which he #aid: "Freedom of speech, of the
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press, o!."\:cli'lm u_.l'uy summon powerful support against
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encroachment. " The prohibition apin-t,-";oimo-"ls normally
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invoked by those accused of crime, ’hd criqﬁnﬁa have few

(1949), | "Courts can
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protect the innocent against such imm\'\lml only indirectly




] and through the medium of excluding evidence obtained

against those who frequently are guilty, " by Mr. Justice

Douglas dhuiki.ng in Draper v. United States, 358 U,S, 307,

314 (1959), "A rule protoe;ivc of law-abiding citizens is

‘not apt to flourish uluro its advocates are usually criminal';

/ by Mr. Justice Brennan, dissenting in Abel v. United States,

/
/ /s
/ Vi

362 U,8. 217, 248 (1960), /The Amendment's protection is

/

il / .
/S
thius made effective {'i- everyone only by upholding it when

invoked by the worst of men, "
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testimony" of People v. Defore, 242 N.Y. 13, zaﬁusw.
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the Court held in Wolf that
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Indeed, we know of no such restraint being placed

upon the enforcement of any other basic constitutional right.

wahf

o -h‘_.&_‘. v 81 tesed Tham aacy ofhiy I

.; ¥ -_.-1-_-‘3, ;

/ ¥ e -~ e

wé_}j/would therefore stand in marked contrast to all

other rights declared hy-the—same-instrument as "basic to a

FWel v Colanado, supan aXp ]

|
free society." This Court has not hesitated to enforce as
strictly against the States as it does against the federal gov-
ernment the righho! free speech and of a free press, the
righiitola fair|trial, including, as it does, the right not to
be convicted by use of a coerced confession, however

'"logically relevant' it be, and without regard to its reliability.

C{. Rogers v. Richmond, 365 U.S, ©14 (1961). And nothing

could be more certain than that when a coerced confession is

involved, '"'the relevant rules of evidence' are overridden

without regard to ''the incidence of such conduct by the police, "
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such rights is w/éy determined by the aggregate strength
/

of the n_qlél- remedies and enforcement devices which an

uq;fidm and his co,:éunuy are able to muster in their de-
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r
fense. In violations of what other rt;li do we abide unfettered

judici_;l";mploymnt of the fruits of official lawlessness" In {f

~none, save those of the e of the Fourth Amendment. "
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cases but makes Ef“‘ sense. Presently, a federal prosecutor

Cotakey ' vans
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may tahs no benefit s evidence illegally seised, but a
L |

state's attorney across the street, ppll:”thl.' under the en-
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forceable prohibitions of the same Amendment, may. Thus
the state, by admitting evidence unlawfully seized, serves to
encourage disobedience to the federal Constitution which it
[
is bound to uphold. Moreover, as was said in Elkins, "/'rlu
very essence of a healthy federalism depends upon the aveid-

ance of needless conflict between state and federal courts."

At p. Zjb Yet the double standard now recognized hardly
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puts such a thesis into practice. Federal officers, being

Ltne b:; " 1 r !f'-‘ _B ,r] Ay

human, ase-tius invited and de a8 our cases indicate,’

step

across the lh‘ll@ non-exclusionary states,)to the state's

attorney with their unconstitutionally seized evidence. P&
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froucuﬁon on the basis of that evidence i# then had in a
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state court in utter disregard of thl’rmth Amendment. If
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fost b
the fruits of an unconstitutional search wese inadmissible in

both state and federal courts, this inducement to evasion
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. .,1 2 would[h eliminated @l‘.dcul-ltau cooperation in the solution
s e :

" pardm of erime under constitutional standards would be promoted, if

only by recognition of their then mutual obligation to respect
the same fundamental criteria in their approaches. "However
much in a particular case insistence upon such rules may
appear as a technicality that inures to the benefit of a guilty
person, the history of ¢criminal law proves that tolerance of
shortcut methods in law enforcement impairs its enduring

effectivenese.'" Miller v. United States, 357 U.S. 301, 313

(1958). Barring shortcuts to only one of two cooperating law




- (17

enforcement agencies tends naturally to breed legitimate

suspicion of "working arrangements'' whose results are

{.-637>
equally tainted. Ci. Byars v. United States, 273 U.S. 28y

Lt-ﬁ.:? v ”-'»'--ﬁ-‘__:.’-:-f: el A ".‘(fﬁ?’f}}

250
(A927); Anderson v. United States, 318 U, S, ”(/?4_3).

There are those who say, as did Mr. Justice (then
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1| gt Judge) Cardozo, that under such-a doctsime "The criminal
L %
, is to go free because the constable has blundered. ", In some
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but it is undexthe—taw. Nothing can destroy a government
more quickly than its failure to observe its own laws, or

worse, its disregard of the charter of its own existence. As
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Mr. Justice Brndnisﬂnid in Olmstead v. United States, 277
(_,rn.S)
U.S. 438, 4697 "Our government is the potent, the omnipresent

teacher., For good or for ill, it teachee the whole people by
example . . . . If the govermment becomes a lawbreaker, it
breeds contempt for law; it invites everyman to become a law

unto himself; it invites anarchy." The ignoble but doubtleBS)
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shortcut to conviction left open to the state tends to destroy

the entire system of constitutional restraints on which the

liberties of the pooph rest. mmn. once nupiut that the
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