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No. 236. --October Term, 1960.
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MR, JUSTICE CLARK delivered the opinion of the Court.
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Ohio has found that hﬂﬁmﬂcuon was valid thoujh "based primarily
upon the introduction in evidence of lewd and lascivious books and

pictures unlawfully seized during an unlawful search of defendant's
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home. . . ." 170 Ohio Stat. 427, The=-State-says th;tw
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ulider-our cases the search violated the Fourth Amendment, it<e- Tl. .o
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wmd—!rw unconotltutionally seized evidence at
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trial, citing Wolf v. Colorade, 338 U, 5. zqﬂ*mn.t

_I‘hil Court did
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indeed hold, after reviewing the attending circumstances, "that in
a prosecution in a state court for a state crime the Fourteenth Amend-

ment does not forbid the admiesion of evidence obtained by an unreason-
A-{ ;; .

-
able search and seizure." W
The press] cas .
MW once again presented for our
i A
consideration the recurring question of whether it is now timely to re-
] view that holding.

Seventy-five years ago, this-Gewst in Boyd v. United States,
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116 U.8. 616, 630 (1886), 'held that the doctrines of the Fourth 5l e
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Amendment '"apply to all invasions, on the part of the government

j\' and its employees, of the sanctity of a man's home and the privacies

.
1
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1_I'i ' of life, It is not the breaking of the doors and the rummaging of

his drawers that constitutes the essence of the offense; but it is

\ the invasion of his indefeasible right of personal security, personal
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liberty and private property. . . ."
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vao‘“qﬂi:g its invasion to-a suit for damages for

adequatel
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ek 4 Less than thirty years later, in Weeks
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v. United States, 23U 3891914}, the Court stated enjiliiitine.
that

"[Tlhe Fourth Amendment . ., . put the courts of the United
States and Federal officials in the exercise of their power
and authority, under limitations and restraints . . . and to
forever secure the people, their persons, houses, papers
and effects against all unreasonable searches and seizures
under the guise of law . . . and the duty of giving to it
force and effect is obligatory upon all entrusted under our

|
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Federal system with the enforcement of the laws." A% p =% 2,
Specifically dealing with the use of the evidence unconstitutionally
seized, the Court concluded:

1, S—~If letters and private documents can thus be seized
and held and used in evidence against a citizen accused of
an offense, the protection of the Fourth Amendment de-
claring his right to be secure against such searches and
seizures is of no value, and, so far as those placed are

concerned, might as well be stricken from the Constitution.
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[ The efforts of the courts and their officials to bring the
: X guilty to punishment, praiseworthy as they are, are not
& %i to be aided by the sacrifice of those great principles es-

tablished by years of endeavor and suffering which have re-

1 sulted in their embodiment in the fundamental law of the
land. " -28ENFS 388, 391.393.
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This Court has required of federal law enforcers a strict adherence

V> [;Nr.r-'-ﬂ,««- e, " ""_.q-h a.lr
to thiz=sommenil"tf the Fourth Amendment swssssimee. More than

a mere rule of evidence, the mandate of the Weeks case is a clear,
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specific, and constitutionally required 'iudicisiimplication'
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obm safeguard without insistence upon which the Fourth Amendment
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/él reduced to "a form of words." Holmes, J., Silverthorne Lumber

reaz ot
Co. v. United States, 251 U.S. 385 (1920). It meems, quite simply,
that '"conviction by means of unlawful seizures and enforced con-

fessions . . . should find no sanction in the judgments of the courts.
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[V &leade, supme,
n whe Wolf ogdmkan this Court said that

"The security of one's privacy against arbitrary intrusion
by the police = which is at the core of the Fourth Amend=-
ment - is basic to a free society. It is therefore implicit
in "the concept of ordered libetty" and as such enforceable
against the States through the Due Process Clause. 338 U.S.
25, at Pe 27-28.
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[ g Not long after the Wolf decision, in Irvine v. California, 347

f—- Candtt ”-,r.“_’,.

U.8, 128 (1954), m- Court indicated that the States had not yet had

''adequate opportunity to adopt or reject the doctrine" of Weeks Weeks w , Tha

!()\fﬂ,u&!‘lf-’h GL/T E af’l‘rjr‘a By voe—
b he fedurl Judgpuct " tomid pidl ho

_J}qvcf’i H}o aﬂ«ci slueid ﬁvﬂizz 2.8 e fe
At *f.'-:-f?\-o:tf Zi&i CUA

! 5“ /,u (-1,1..1; [_{__..‘ )

| 4 N ”
d/ /'( . J}..‘['.-—‘/d&, 'f ‘i? A ’E{ ﬁ[ C/(\O? i Lol Ls
fﬁdﬂ? fﬂ f" "“’_“} o (e :.”f”"/’h .-vr

. M ._j_-f_,/_,.gﬂ_.l- ‘_@ ﬂwJﬁ (ﬁ/d VY 0/; WAL,

—wm——— e e

}I

ik- E;{-y.-,b-»a) Biren ey Tha Flasy Lot

f wr;nou than a score of cases since Wolf, \hn

corrected the logical faults mentioned in Irvine as reason enough

then to further postpone evaluation of the need for constitutionally
documenting application of the Weeks rule to the states, For, as of
that time this Court had not ""seen fit to exclude illegally seized evi-
dence in federal cases unless a federal officer perpetrated the wrong, "

[_'547 U*ﬁ.ﬂ'r:_fgn{») il . ‘ !

but only last year that objection was disembowsted by our decision in
v. Uenkid Chati 369 0.5, 206 (1960)
Elkins. Similarly, as of the Irvine decision, the limits on availability

l of the remedy of exclusion required "some proprietary or possessory

[ interest in that which was unlawfully searched or seized," at p. 136,
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whereas today, in light of Jones v. United States, 362 U, S, 257,

all that is rcqulrcd. is that the pcroon t.turting the right to ex-
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clusion have been "legitimately on the premises." At p, 2()‘1’.l Not
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long after Irvine, and as a consequence of withhalding-applicationd
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of-a-diseiplinary-power-oveér the agents. Rea v. United States, 350 U, S,
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made-imrEvesyease, Wilson v. Schnettler, 365 U, S, _r,g_r:’ ﬁw&;
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-.-u-h-t erm in Elkins v. Usited States, 364 U. S, 206, the Court
Tkn Lot
pointed out that ""the controlling principles' as to search and seizure

and the problem of admissibility ""seemed clear" (at p. 212) until the

announcement in Wolf ""that the Due Process Clause of the Fourteenth
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Aman&nnt does not itself require state courts to adopt the ex-
clusionary rule" of the Weeks case. (Atp. 213.) At the same time,
-ag% the Court pointed out, "the underlying constitutional doctrine which
Wolf established . . . that the Federal Constitution . . . prohibits un-

hool

reasonable searches and seizures by state officers" undermined the

""foundation upon which the admissibility of state seized evidence in

a federal trial originally rested . . . ." This ''constitutional doctrine
of Wolf," the Court added, "operated to undermine the logical foundation
of the Weeks admissibility rule . . . ." The Court, therefore, held that

Weeks and Wolf together rendered inadmissible in a federal trial all

evidence obtained by an unconstitutional search and seizure regardless

JF’.
#

of its source. Thus was gliminated one basic criticism of the federal

—

rule as characterized by Mr. Justi¢e (then Judge) Cardozo that '"The

/

Federal rule as it s s is either too strict or lax. " Péoglo V.

Defore, 242 N. Y. 1
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events which I:-h-ut its basic reasoning. %. it had been found
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that "The contrariety of views of the states" on the adoption of the




exclusionary rule of Weeks was "particularly impressive." The
Court said that it could not ""brush aside the experience of the

states which deem the incidence of such conduct by the police too

slight to call for a deterrent remedy . . . by overruling the relevant

]

rules of evidence." At pp. 31-32. Now, however, the scales are
r" L {'g\_;\,‘ - QE’\ :
| PR A —

weighted agaimet the Walf 'doctrine . Of the 37

[ L

states that-heve-passed on the Weeks exclusionary rule since the

Mo Aanle .,
Wolf decision, 21 have either adopted or adhered to the-exclusionary

rule. While in 1949 almost two-thirds of the states were opposed to

the rule, now 57% of those passing upon it apprm.‘ See Elkins v. "7

1.:_1.14.-_:_; 204 (1960),
United States, swpma, Appendix pp. 224-232. Significantly, among

those now following the rule is California which, according to its

highest court, was '"compelled to reach that conclusion because other

remedies have completely failed to secure compliance with the con-

stitutional provisions. . . ." People v. Cahan, 44 Cal.2d 434 (1955).

CZ) M:I.:‘ second basis elaborated in Wolf in support of

[ W m-*».d-"L
its doctrine #= that '"other means of protection'" hamesbeen afforded

""the right to privacy." The experience of California that such other




remedies have been worthless and futile is buttressed by statistics
from the City of Chicago where thousands of illegal searches and
%/

seizures by police officers occur each year. S5Still there have been

only cases in Illinois Courts, and only one case [Monroe v. Pape,

d_-a‘ v "_“ '1’
365 U.8, |67 ] has come to this Court in which privat-rumediul

T.‘h Oty Card -—',l sy ""'F{' f

o e sedveds have been pursued in an effort to redress such invasions of privacy.
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The obvious futility of rol.cg-l.é ih- Fourth Amendment to the pro-
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:J,J!u._. bl Miied tection of other remedies was waslisstated by Mr. Justice Frankfurter,
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tedlnacs | S ~ dissenting in Harris v. United States, 331 U.S. 145 (1947}:Mh

il s g5 1 g b

'*- rhk Aas g o0

e PR Yl he-said; "Freedom of speech, of the press, of religion easily summon

powerful support against encroachment. The prohibition against

seizure is normally invoked by those accused of crime, and crim-

A
I— O
inals have few friends;" by Mr. Justice Jacksondissenting in Brinegar
P

v. United States, 338 U.S,. 160, 181 (1949):: "Courts can protect the
innocent against such invasions only indirectly and through the medium

of excluding evidence obtained against those who frequently are guilty,"
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“: the aaky basic incongruity m facing us | the
double standard thise@m:t tcularli.i:o‘;l in enforcement of the Amend.-

prolee MmO wadt ..1{.,-
ment. A federal prosecutor may teke-nc.benasfit-frem evidence

um;«l-’.'L.:tTﬁ-,-,#J,.r. ™y, a“_f.’_ﬂ,e-*&-i‘v he

illegally seized, but a state's attorney aoresssthe-stewet; operat<c.
;ﬁ under the enforceable prohibitions of the same Amendment,

A |
mv:hte, by admitting evidence unlawfully seized, ATl

bt e Aesg . ok ally |
[Tserves to encourage disobedience to the federal Constitution which
it is bound to uphold. Moreover, as was said in Elkins, "The

very essence of a healthy federalism depends upon the avoidance

of needless conflict between state and federal courts.' At p. 221.

- f-.l.-wh{_«. "0 .
Yet the double standard =W recognized hardly pu.t/ such a thesis
I M_rm-.wc‘.a-uu-n'r'-ﬁ‘v-d stell, "o |

into practice. Federal officers, being human, awesthas invited | o )

duds
and ée, as our cases indicate, step across the street, .bommwes.

exclifisiaFyeatates, to the state's attorney with their unconstitu-

tionally seized evidence. EHe prosecution on the basis of that evi-
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dence i» then had in a state court in utter disregard of the Fourth

Amendment.( If the fruits of an unconstitutional search were Kol beers

Yot
inadmissible|in both state and federal courts, ¢hés inducement to

Kea, s 3"_‘12’“’4 fof;:‘ up fre Razods af am
e 5 m.ﬂ;(.vnb_.." df’e.uug_._-d_, 'f:] fl}_"’ e ey cr/ Nee Y ph Ll s




elom Co Do

ode affet . undoubtedly be the ruult) l But, as was said in Elkins, '"There is
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evasion would ke eliminated, Federal-state cooperation in the

wll

solution of crime under constitutional standards weuwld be pro-

g
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moted, if only by FSougttis. of thotuions: sessand didigution te
respect the same fundamental criteria in their approaches.
"However much in a particular case insistence upon guch rules
may appear as a technicality that inures to the benefit of a guilty
person, the history of criminal law proves that tolerance of short-
cut methods in law enforcement impairs its enduring effective-

ness.'" Miller v. United States, 357 U.S. 301, 313 (1958). Barring

'shortcuts to only one of two cooperating law enforcement agencies

_l,‘:-',— z‘p;:'-’f‘?-'

tends naturally to breed legitimate suspicion of "working arrange-

LA L
ments' whose results .ame equally tainted. Cf. Byars v. United

States, 273 U.S. 28 (1927); Anderson v. United States, 318 U.S.

583.
There are those who say, as did Mr. Justice (then Judge)

Cardozo, that under such a doctrine '""The criminal is to go free

l_.'-f": v Ut&-."";f ' 242 & o"'__.; 9

™ because the constable has blundered.' In some cases this will

A—;\_n‘ g Mo

wohed by th another consideration -- the imperative of judicial integrity. "
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We know of no restraints belis plassd apen the enforcement

of any other basic right. The right to privacy, '"second to none

in the Bill of Rights," Harris v. United States, 331 U.S. 145, 157

(dissenting opinion), would stand in marked contrast to all other

rights mmm "basic to a free society."
‘U'\ML{J r_"""_"*ﬂ- Qirfiia W,

This Court has not hesitated to enforce as strictly against the

states as it does against the federal government the right of free
speech and of a free press, the right to a fair trial, including, as

it does, the right not to be convicted by use of a coerced confession,
however 'logically relevant" it be, and without regard to its
reliability. Cf. Rogers v. Richmond, 365 U.S. ___ (1961). And
nothing could be more certain than that when a coerced confession
is involved, ''the relevant rules of evidence' are overridden

- Noas WO s o 30
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without regard to "the incidence of such conduct by the police, '’
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Qur cases show that the honest and real enjoyment of such

rights is wholly determined by the aggregate strength of the avail-

able remedies and enforcement devices which an individual and his

community are able to muster in their defense. In not one has the
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Gourt exhibited such a high degree of judicial self-abnegation as would e
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i# involved in our further hesitation to take a step made passthsle |

by Wolf and promised by Irvine. In violations of what other right
do we nbldclt unfettered judicial employment of the fruits of official
lawlessness? In none, save those of the "core of the Fourth
Amendment.' The ignoble but doubtless efficient route to convic-
tion left open to the state tends by its very efficiency to destroy

the entire system of constitutional restraints on which the liberties

8 wis et wolirald
y 08 UM o wa Wrald

of the people rest. Having once recognized that the right is nothing

less than constitutional in origin, we can no longer abstain from

drawing upon the same source for the-only-seneeptuhichanill
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