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Dollree Mapp, etc.,

Appellant,
On Appeal from the Supreme

V. Court of Ohio,

Ohio.

[April , 1961,]

MR, JUSTICE CLARK delivered the opinion of the Court,

Appellant stands convicted of knowingly having in
her possession certain lewd and lascivious books, pictures, and

1

photographs in violation of § 2905. 34 of Ohio's Revised Code,
The Supreme Court of Ohio in a syllabus to i.ts opinion has found
that her conviction is valid even though 'based primarily upon
t he introduction in evidence of lewd and lascivious books and
pictures unlawfully seized during an unlawful search of defendant's
home . .. ." 170 Ohio Stat., 427. The State says that even
though under our cases the search violated the Fourth Amendment,
it is not prevented from using the seized evidence at trial, citing

Wolf v. Colorado, 338 U.S. 25 (1949). This Court did & hold}uﬁ va-w:\]
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we have noted probable jurisdiction, 346 U,S. 868, we have

presented the recurring question of whether it is now timely to

review that holding, It is pointed out that in Irvine v. California,

347 U,S, 128 (1954) this Court indicated that the states had not

at that time had "adequate opportunity to adopt or reject the

doctrine" of Weeks v, United States, 232 U.S. 383 (1914) since

"Never until June 1949 did this Court hold the basic search and

seizure prohibition in any way applicable to the states under the

L Fourteenth Amendment," At p. 134,
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No. 236 - Mapp v. Ohio

Appellant was convicted in the Court of Common Pleas
of Cuyahoga County, Ohio, for violation of Page's Ohio Rev.
Code, 1953 (Cum. Supp. 1960) § 2905. 34, which provides
that

"[n]o person shall knowingly . . . have in his possession
or under his control an obscene, lewd, or lascivious

book, [ete.]. . . ."
Upon appeal, a majority of the Ohio Supreme Court (L .of
seven judges) found the statute unconstitutional but affirmed
the conviction because of a provision of the Ohio Constitution
which declares that "[n]o law shall be held unconstitutional
and void by the supreme court without the concurrence of at

1/

least all but one of the judges." 170 Ohio St. 427,

166 N.E. 2d 387. We noted probable jurisdiction, 364 U.S.

868.
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On May 23, 1957, three Cleveland police officers

arrived at appellant's residence in that city pursuant to

information that

"a person [was] hiding out in the home who was wanted
for questioning in connection with a recent bombing,
and that there was a large amount of policy parapher-

nalia being hidden in the home."

The two-story brick structure is a two-family dwelling with

a full basement. Miss Mapp lived on the top floor with her

daughter, When the officers knocked on the door, the appellant

came to a window and asked them what they wanted. Failing

to receive a satisfactory reply, she telephoned her attorney

who advised her to deny the officers entrance unless they had

a search warrant. When appellant informed the police of this,

they sought reinforcements, which arrived about three hours

later. Whether or not they brought a search warrant is die-

puted. As the Ohio court observed, however, if it did exist

it certainly would have described only the policy parapher-

nalia -- not the obscene material. Apparently the officers




s

broke in and showed Miss Mapp, who was standing on the
stairway, something which purported to be a search warrant.
She grabbed the "warrant, " allegedly to read it. A struggle
ensued in which the officers regained possession of the
"warrant.' Appellant was ordered handcuffed and taken up-
stairs to her bedroom. Both the second {floor and the base-
ment were searched. It is undisputed that policy paraphernalia
was found in the basement and an obscene drawing was found
in her suitcase under the bed in her room. There is, how-
ever, a conflict as to where the other _obu:onc material was
found, Appellant claimed that it had belonged to a former
tenant and that she had packed it away with the rest of his
belongings in a box in the basement. The officers testified
that the material had been found in her bedroom. However,
in the light of the Ohio Supreme Court's construction of the

2/

statute, it is immaterial which story the jury believed.

The court stated that



-4 -

"[i}f, as defendant's evidence discloses, defendant
took possession and control of these books and pic-
tures when she took possession of the room that had
been occupied by her tenant and endeavored to pack up
his things for him and, while doing that, necessarily
learned of their lewd and lascivious character, then
at that instant she had 'in' her 'possession' and
‘under' her 'control' a 'lewd or lascivious book ...
print [or] picture' as prohibited by this statute."

170 Ohio 5t. 432, 166 N.E. 2d 390.




No. 236 - Mapp v. Ohio

FOOTNOTES

1, Ohio Const., Art. IV, § 2.

Z. The Ohio Constitution does permit a majority of

the court to interpret a statute (Art. IV, § 2), which con-

struction is binding upon this Court.
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with a full basement, Miss Mapp lived on the top floor
with her daughter. When the officers knocked on the
door, the appellant came to a window and asked them
what they wanted. Failing to receive a satisfactory
reply}she telephoned her attorney who advised her to
deny the officers entrance unless they had a search

When
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additionabeeffice rsearrinad, Whether or not they brought
a search warrant is disputed. As the Ohio court abserved,iﬂ#“”%
if it did exist it certainly would have only described
the policy paraphernalia---not the obscene material,
Apparently the officers broke in and showed Miss Mapp,
who was stanHing on the stairway, something which purported
to be a search warrant. She grapped the "warrant", =x
allegedly to read it. A struggle ensuded in which the
of ficers mhkaimed regained Eamkx possession of the
"warrant." Appellant was ordered handcuffed and taken
upstairs to her bedroom. Both the second floor and the

basement were searched. It is undisputed that policy

paraphernalia was found in the basement and an obscene
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drawlngqfound in her suitcase under the bed in her room.

| Pt

There isﬂa conflict as to where the other obscene
material was found. Appellant claimed that it had
belonged to a former tenant and that she had packed

it away with the rest of his bélongings in a box in the
basement. The officers testified that the material

had been found in her bedroom. However, in the light

2/
of the Ohio Supreme Court's construction of the statute,

it is immaterial which story the jury believed. The
court stated that

"[i]f, as defendant's evidence discloses, defendant
took possession and control of these books and
pictures when she took possession of the room

that had been occupied by her tenant and endeavored
to mack up his thing for him and, while doing that,
necessarily learned of their lewd and lascivious
character, than at that instant she had "in' her
'possession' and''under! her 'control! a 'lewd

or lascivious book . . . print [or] picture!' as

prohibited by this statute." /70 pi, 04 l{5>f)
It N.E,2d 2o,
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