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MR. JUSTICE CLARK delivered the opinion of the Court.

Appellant stands convicted of knowingly having in her

PO ey ¥ p_?_c_or-llq_n‘,‘umh lewd and lascivious books, picturesy and photo-
TIPS | s )
graphs in violation of § 2905. 34 of Ohio's Revised Code.” The
hdd)
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Supreme Court o//,p a syllabus to its aphlun{w

her conviction %Lu "based primarily upon the intro-

duction in evidence of lewd and lascivious books and pictures unlaw-
fully seized during an unlawful search of defendant's home, . ., ."

170 Ohio Stes. 427, The State says that even though under our
)

)l,m'é"z,! 38’}/_

cases,the search violated the Fourth Amendment, it is not prevent-
)

ed from using the seized evidence at trial, citing Wolf v. Colorado,

Thane

338 U.S. 25 (1949). Az‘hu Court did hold, after reviewing the

attending circumstances, '"that in a prosecution in a state court
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for a state crime the Fourteenth Amendment does not forbid the

admission of evidence obtained by an unreasonable search and
¥ Ohia AR s o IFD0AL ol
; ___-I_Ci_s_l;r_::f,\ On thvie 2 sshewsln we hawe noted probable jurisdic-
-1~ Wit
_tion, 346 U.5. Cﬁly\% have pruutad,fho recurring question of
M} WLM\/ . Ui’i'{-)u ’10—9*0""";’ th&

o ,‘*‘Ei’""; sther it is now timely to review thut holding It is pointed out

(ail, e o LAdrit-
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W ¢ e that in Irvine v. California, 347 U.5. 128 (1954), this Court indi-
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dm ated M&ﬂu states had not assthvatstiene had 'adequate opportunity
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adopt or reject the doctrine" of Weeks v, United States, 232 U. 5.

>

383 (1914), since ",rmr until June 1949 did this Court hold the

basic search and seizure prohibition in any way applicable to the

states under the Fourteenth Amendment." At p. 134.

Only last Torm,{n Elkins v. United States, 364 U.S. 206, the
)

Court pointed out that "the controlling principles" L search b JJ*{S

and seizure "seemed clear"” (at p. 212) until the announcement in

Wolf '"that the Due Process Clause of the Fourteenth Amendment

does not itself require state courts to adopt the exclusionary rule"

of Weeks v. United States, supra. (Atp. 213.) At the same time,

as the Court pointed out, 'the underlying constitutional doctrine




which Wolf established . . . that the Federal Constitution . . .

prohibits unreasonable searches and seizures by state officers”

undermined the "foundation upon which the admissibility of state

seized evidence in a federal trial originally rested. . . ." This

"constitutional doctrine of Wolf," the Court added, "operated

to undermine the logical foundation of the Weeks admissibility

rule., . . ." The Court, therefore, held that Weeks and Wolf to-

gether rendered inadmissible in a federal trial all evidence ob-
tained by an unconstitutional search and seizure regardless of its
source, This eliminated one basic criticiem of the federal rule

as expostulated by Mr, Justice (then Judge) Cardozo that "The
Federal rule as it stands is either too strict or too lax." People v.
Defore, 242 N.Y. 13, 22 (1926).

Moreover, since the mhclllu other events have oc-
curred which undercut its basic reasoning, There it was found
that "The contrariety of views of the states on the adoption
of the exclusionary rule of Weeks was "particularly impressive."

The Court said that it could not "brush aside the experience of
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the states which deem the incidence of such conduct by the
police too slight to call for a deterrent remedy . . . by over-
ruling the relevant rules of evidence." At pp. 31-32. Now,
however, this scorecard runs against the Wolf doctrine on ad.
missibility. Out of the 37 states that have passed on the Weeks
exclusionary rule since the Wolf decision, twenty.one have
either adopted or adhered to the exclusionary rule. While in
1949 almost two-thirds of the states were opposed to the rule,

now 57% of those passing upon it approve. See Elkins v. United

States, supra, Appendix pp. 224.232. Significantly, among
those now adhering to the rule is California whlch’ju:ccdlnl to
its highest court, was 'compelled to reach that conclusion be-
cause other remedies have completely failed to secure compli-
ance with the constitutional provisions. . . ." People v. Cahan,
44 Cal, 2d. 434 (1955). We note that the second basis elaborated
in Wolf in support of its doctrine is that "other means of pro-
tection" have been afforded 'the right to privacy." The experi-

ence of California that such other remedies have been worthless
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and futile is buttressed by the statistics from eqo‘}\&n
thousands of unconstitutional searches and seizures by police of-
ficers occur each year. stlllrrmly one cuc/fﬁnli Mevanst V Pb-f‘-‘) ] 3-—-)
Lm Mo this (ywk
has in which private remedies have been
pursued in an effort to redress such invasions of privacy, While
statistics are not avallable from New York, reliable reports
ALbatrrS
indicate a like situation there. The anewer for the futility of other

remedies is well put by Mr. Justice Frankfurter, dissenting in

Harris v. United States, 331 U.S, 145 (/f4]), in which he said:

"Freedom of spaech, of the press, of religion easily summon
powerful support against encroachment, The prohibition against
seizure is normally invoked by those accused of crime, and
criminale have few friends." As Mr. Justice Jackson found in

his dissent in Brinegar v. United States, 333 U.8. 160, 181 (1949),
"Courts can protect the innocent against such invasions only
indirectly and through the medium of excluding evidence obtained

against those who frequently are guilty, "
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Likewise, time has set its face against the '"weighty testi-
mony" of Defore, supra, the-sele-case-cited by the-Court-in-suppost
of-its reasoning in Woll,— Besides the reversal in the line-up in the

states heretofore mentioned, this Court has since declared-the

7
Fousth-Amendment- "eniorceable”- against the states-and in a series
~of some thirty cases since E__u/\m eliminated the incongruities

g - A pherha -
and clarified the obscurities then ’I‘.l.ﬂtf\ In fact, the only basic

l-\)’é"‘tll o o H\A--I-_d
incongruity now facing us is the double standard this-Court-new-im-
poses in the enforcement of the Amendment, i.e., a federal prose-
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cutor may take no benefit from evidence illegally seized, whl.l./ a0 H, gtin )

the state's mmo;\ acrnET-the=strest, operating under the same
/
Amendment, may do just the opposite, Thus-the-state;—by-admite
ting evidentdunlawfully-seined, -serves-to defeat obedience-ta the
- federal-Constitutiomw-whickritds bound-to-uphold.. Moreover, as
was said in Elkins, "The very essence of a healthy federalism de-
pends upon the avoidance of needless conflict between state and

federal courts." Atp. 221. Yet the double standard now recog-

nized hardly supports such a thesis. Federal officers, beingmumean,.
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are thus invited and-often,—as-eur-cases-indicateswdo-in non-

exclusionary states step across the street to the state's attorney

il by St b RS
prosecution is) , "~ 9, .1

with their unconstitutionally seized evidence
had there in utter disregard of the Fourth Amendment. If the
fruits of an unlawful search were inadmissible in both state and
federal courts, this inducement to evasion would be eliminated
and federal-state cooperation in the solution of crime under con-

stitutional standarde would be promoted,

Lt

There are those who say, as did Mr. Justice (then Judge)
£} :
Cardoszo, that under such a doctrine ,""The criminal is to go free
because the constable has blundered.” And in some cases this
may be the result. But, as was said in Elkins, insthis-sregand,.
""there is another consideration .. the imperative of judicial
integrity." The criminal goes free, if he does, but it is under
. ; 2 I
the law. Be say that a government should be able to use unconsti.
tutionally seized evidence because an individual is permitted to
j o l

do so)lesto overlook:the teaching of the ages. Nothing can destroy

a government more quickly than its failure to observe its own laws.




As Mr. Justice Brandeis said in Olmstead v. United States, 277

U.5. 438, 469: "OQur government is the potent, the omnipresent

teacher. For good or for ill, it teaches the whole people by ex-

ample. . . . If the government becomes a lawbreaker, it breeds

contempt for law; it invites everyman to become a law unto him-

self; it invites anarchy.”

Seventy-five years ago, this Court in Boyd v. United States,

116 U.S. 616 (1886), held that the doctrines of the Fourth Amend. ,?
ment "apply to all invasions, on the part of the government and its
employees, of the sanctity of a man's home and the privacies of

life. It is not the breaking of the doors and the rummaging of his
drawers that constitutes the essence of the offense; but it is the
invasion of his indefensible right of personal security, personal
liberty and private property. . . . Breaking into a house and open-
ing boxes and drawers are circumstances of aggravation; but any
forcible and compulsory extortion of 2 man's own testimony or of

his private papers to be used as evidence to convict him of crime

or to forfeit his goods is within the condemnation of that judgment. "
ﬂ,o (30,




And less than thirty years later, in Weeks v. United States, 232

U.S. 383 (1914), the Court stated explicitly that 'the Fourth
Amendment ., , , put the courts of the United States and Federal
officials in the exercise of their power and authority, under limi-
tations and restraints . . . and to forever secure the people,

their persons, houses, papers and effects against all unreasonable
searches and seizures under the guise of law. . . and the duty of
giving to it force and effect is obligatory upon all entrusted under
our Federal system with the enforcement of the laws." Specifically
dealing with the use of the evidence unconstitutionally seized, the

Court concluded: [copy p. 209, bottom of page)

This Court has required strict adherence to this command of the
Fourth Amendment ever since, We need not pause to consider
whether it has been by rule of evidence or by "judicial implication

for the mandate of the Weeks case is clear and specific.
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It says that 'conviction by means of unlawful seizures and enforced

confessions . . . should find no sanction in the judgments of the courts.

Now|that the Fourth Amendment is '"enforceable against the
States t.lu-on'h the Due Process Clause," Wolf at p. 27, its violation
by m}.ﬁncp is condemned by the l'ourjnnﬂn Am.*llmt. In 1949
the Court was of the opinion that the sanction of exclusion of evidence
illegally seized was not then thought necessary to meet the "minimal
standards assured by the Due Process Clause.'" But as we have
pointed out, conditions and circumstances have changed and ''basic
rights do not become petrified as of any one time. It is of the very
nature of a free society to advance in its standards of what is deemed
reasonable and right. Representing, as it does, a living principle,
due process is not confined within a permanent catalogue of what
may at a given time be deemed the limits or essentials of fundamental
rights." Wolf at p. 27. Experience gleaned during the past twelve
years makes it not only "reasonable and right," but necessary to

7

the proper administration of justice in our dual federalism that we
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have a single standard by which the requirements of the Fourth

Amendment be enforced. We know of no restraints being placed

upon the enforcement of any other basic right. The right to privacy,

“gsecond to none in the Bill of Rifhts,'" Harris v. United States,

331 U.5. 145, 157 (dissenting opinion), would stand in marked con-

trast to all other rights declared by the same instrument as "basic

to a free society.” This Court has not hesitated to strictly enforce

against the states the right of free speech, of press, of fair trial,
I bn b T

counsel, confessions, etc, Apu cases show that the enjoyment of

such rights is wholly determined by the aggregate of the available

remedies and enforcement devices which the individual and the com-

At
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munity are able to muster in their defense. In not mt}u the

Court exhibited such a high degree of judicial self-abnegation as

the Wolf rule imposes on the Fourth Amendment. It appears strange
that the force of the lnt-,‘\-nrciud through lawless utlcn/.lp al-
lowed to be brought to bear against the individual in this one field

of search and seizure. The ignoble part thus played by the state

tends to the destruction of the whole system of constitutional restraints

Y 7t
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on which t!u&llborthl of the people rest. This we cannot permit.




