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MR. JUSTICE CLARK delivered the opinion of the Court.

Appellant stands convicted of knowingly having had in her
possession and under her control certain lewd and lascivious books,
pictures and photographs in violation of § 2905, 34 of Ohio's Revised

1/
Code. As officially stated in the syllabus to its opinion, the Sup-

reme Court of Ohio found that her conviction was valid though 1"based
primarily upon the introduction in evidence of lewd and lascivious
books and pictures unlawfully seized during an unlawful search of
defendant's homejf. . . ." 170 Ohio St. 427, 166 N,E, 2d 387, The
State says that even though under our cases the search violated the

Fourth Amendment, it is not prevented from using the unconstitu-

tionally seized evidence at trial, citing Wolf v. Colorado, 338 U,S.

25 (1949), This Court did indeed hold "that in a prosecution in a
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state court for a state crime the Fourteenth Amendment does not
forbid the admission of evidence obtained by an unreasonable search
and seizure.' At p. 33. On this appeal, wherein we have noted prob-

able jurisdiction, 3%:" U.S. 868, it is urged once again that we review
J

2/

that holding.

—~
— CI.

Seventy-five years ago, in Boyd v. United States, 116 U. S,

616, 630 (1886), considering the Fourth and Fifth Amendment as =&

— "3 *,-n-..":':*'

amest"running' into each other'" on the facts before it, this Court held
that the doctrines of the Fourth Amendment

"apply to all invasions, on the part of the government and
its employees, of the sanctity of man's home and the pri-

[*, vacies of life. Itis not the breaking of the doors and the

|
rummaging of his drawers that constitutes the essence of the

t sonal security, personal liberty and private property . . . ."

offense; but it is the invasion of his indefeasible right of per-

[The Court noted that

1 ""[Clonstitutional provisions for the security of person and
|
l property should be liberally construed . . . . Itis the duty

| of courts to be watchful for the Constitutional rights of the

——

/citizen and against any stealthy encroachment thereon, ®at b {,3:;’} )
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and specifically exeluded the use of the papers as "un-

e €38,
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constitutional. "_}fﬁ this the Court was following Madison's pre-
diction that ""independent tribunals of justice . . . will be nat-
urally led tomsist every encroachment upon rights expressly
stipulated for in the Constitution by the declaration of rights."

I Annals of Congzess, 439 (1789). Less than thirty years later,

in Weeks v, United States, 232 U.S, 383 (1914), the Court stated

that

‘.l _'"[—';]he Fourth Amendment . . . put the courts of the

| United States and Federal officials in the exercise of
their power and authority, under limitations and re-
straints . . . and to forever secure the people, their
persons, houses, papers and effects against all unrea-
sonable searches and seizures under the guise of law . . .

| and the duty of giving to it force and effect is obligatory

I': upon all entrusted under our Federal system with the en-

| forcement of the laws.'" At p. 383.

b e

Specifically dealing with the use of the evidence unconstitutionally

seized, the Court concluded:

-—'—‘/‘.
"If letters and private documents can thus be seized and

LP held and used in evidence against a citizen accused of an




offense, the protection of the Fourth Amendment declar -

ing his right to be secure against such searches and sei-

zures is of no value, and, so far as those placed are con-

cerned, might as well be stricken from the Constitution.

/{f‘ | The efforts of the courts and their officials to bring the
guilty to punishment, praiseworthy as they are, are not to
be aided by the sacrifice of those great principles estab-

J' lished by years of endeavor and suffering which have re-
sulted in their embodiment in the fundamental law of the

land." At pp. 391-393.
: n
Finally, the Court in that case clearly stated that use of the seized
evidence involved "a denial of the constitutional rights of the accused."
At p. 398. Thus, in the year 1914, in the Weeks case, this Court 'for
the first time'" held that "in a federal prosecution the Fourth Amend-

ment barred the use of evidence secured through an illegal search and

seizure.'" Wolf v. Colorado, supra, atgy 28. This Court has ever

since required of federal law officers a strict adherence to that com-

mand which this Court hms held to be a clear, specific, and constitu-

tionally required -- even if judicially implied -- deterrent safeguard

without insistence upon which the Fourth Amendment would have been

reduced to '"a form of words." Holmes, J., Silverthorne Lumber Co.




-‘#_2“In Byars v. United States, 273 U.S. 28 (1927), a unanimous Court

decllared that "the doctrine . . . can[not] be tolerated under

our, constitutional system, that evidences of crime discovered

by ? federal officer in making a search without a lawful war=-

| 4
radr may be used against the victim of the unlawful search

' )
wha}e a timely challange has been interposed., At pp. 29-30

{em&hasls added). The Court, in Olmstead v, United States,

277 U.S. 438 (1928), in unmistakeable language restated the

eeks rule:

—dl

r' -
"The striking outcome of the Weeks case and

those which followed it was the sweeping
declaration that the Fourth Amendment, although

not referring to or limiting the use of

evidence in courts, really forbade its intro-
duction if obtained by government officers

through a violation of the Amendment." At p.463.




v. United States, 251 U,S, 385 (1920). It meant, quite simply,

that ""conviction by means of unlawful seizures and enforced

confessions . . . should find no sanction in the judgments of the

cou.rts;frl. . ." Weeks v. United States, su?ra,'\at ?"".:‘,. and that
l such evidence ''shall not be used at all.'" Silverthorne Lumber Co,
[ v. United States, supra'?at 392.
i Rnere“arttn'me cases of this Gourt some passing reieFEnces
to the Weeks rule as being one of evidence. ‘But the plain and un-
A =
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equivocal werds of Weeks and its later paraphrase in Wolfito the

effect that the Weeks rule is of Constitutional origin, rema.infen-

ﬂ; ‘l t:.rely m&smbeé}\hﬁr}mﬂ&pﬁumwﬁm-
¥ Tm

1ng—tho-peui.t.. McNabb v. United States, 318 U,S, 332 (1943), we

-

note this statement:

‘ "[A] conviction in the federal courts, the foundation of which

is evidence obtained in disregard of liberties deemed funda-

| mental by the Constitution cannot stand. Boyd v. United

F 4
States . . . Weeks v, United States/. . . .ﬂAnd this Court

Il o
f has, on Constitutional grounds, set aside convictions, both
in the federal and State courts, which were based upon con-

fessions 'secured by protracted and repeated questioning of
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ignorant and untutored persons, in whose minds the power

of the officers was magnified' or "who have been unlawfully

g held in communicado without advice of friends or counsels,

. ."" At pp. 339-341.
Significantly, in McNabb, the Court did formulate a rult;.ff evidence
saying, '"[i]n the view we take of the case, however, it becomes un-
necessary to reach the Constitutional issue . . . for . . . the prin-
ciples governing the admissibility of evidence in federal criminal
trials have not been restricted . . . to those derived solely from the

Constitution. ' At p. 341.

/
} ¥ Thirty-five years after Weeks was announced this Court,

in Wolf v. Colorado, supra, again for the first time, discussed

the effect of the Fourth Amendment upon the States by its incor-

poration through the Due Process Clause of the Fourteenth Amend-

ment. It said:

—

", . . we have no hesitation in saying that were a State
affirmatively to sanction such police incursion into pri-

'"—g vacy it would run counter to the guaranty of the Fourteenth

\ Amendment." At p. 28.

Nevertheless, after declaring the Fourth Amendment "implicit in
[ ‘the concept of ordered liberty' and as such enforceable against the

States through the Due Process Clause'' and announcing that it "stoutly

.\.




adhere[d]" to the Weeks decision, the Court decided that the
Weeks exclusionary rule would not then be carried over against
the States as '"an essential ingredient of the [Fourth Amendment]

right." ' The Court's reasons for not incorporating in the Fourth

| 1‘5’;’.; i
Amendment as carried over against the States what-had decades

L,

beforei.been posited as part and parcel of the Fourth Amendment

[, N e

constitutional-right-against federal encroachment was bottomed
entirely on factual considerations.

While they are not essentially relevant to a decision that

the exclusionary rule is part and parcel of the Fourth Amendment

P D‘lf.l. 1:-;*.-'; ¥a (Loan a0
{J . x
as it is visited upon the States through the Fourteeath, we will cov .ol

e ,..n.‘,_‘iumr.fa_'i,‘} of, Mee "

Me factual groundslgrwhich Wolf was based,

——— !

The Court in Wolf first stated that the "contrariety of views"

of the States on the adoption of the exclusionary rule of Weeks was
""particularly impres siqu and, in this connection, that it could not
""brush aside the experience of the states which deem the incidence

of such conduct by the police too slight to call for a deterrent
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remedy . . . by overruling the [States'] relevant rules of evidence."
At pp. 31-32. We note, however, that without the assistance of this

Court, since 1949, of the 37 States that have passed on the Weeks

e

exclusionary rule,~21 have by their own decision'adopted or adhered
to it. While in 1949, prior to the Wolf case, almost two-thirds of
the States were opposed to the use of the exclusionary rul(i’i—ﬁe
State-cases, now, despite the Wolf case, 57% of those passing upon

it have adopted the Weeks rule. See Elkins v. United States, 364

U.S. 206, Appendi&pp. 224-232 (1960). Significantly, among those
now following the rule is California which, according to its highest
court, was '""compelled to reach that conclusion because other rem-

edies have completely failed to secure compliance with the constitu-

tional provisions/.*’. . ." People v. Cahan, 44 Cal.2d 434, 445,
282 P.2d 905, 911 (1955). In cmnection with this California case,
we note that the second basis elaborated in Wolf in support of its
failure to enforce the exclusionary doctrine as part of the Fourth

Amendment 1;'=Lgainat the States i‘that ""other means of protection"

S poE
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have been afforded '"'the right to privacy." The experience of Cali-
fornia that such other remedies have been worthless and futile is
3/

buttressed by the experience of other States. " In fact, this Court

has decided only one case (Monroe v. Pape, 365 U,S, 167 (_1961)] in

which private remedies have been pursued in an effort to redress such
invasions of privacy. The obvious futility of relegating the Fourth
Amendment to the protection of other remedies has been recognized

4

by this Court since Wolf. 'Irvine v. California, 347 U.S. 128, 13§'7

(1954).

Likewise, time has set its face against what Wolf called the

"weighty testimony' of People v. Debre, 242 N, Y, 13, 22, 150 N, E.

585, 588 (1926). There Justice (then Judgej Cardozo, rejecting the
use of the Weeks exclusionary rule in New York, said that '"[t]he

federal rule as it stands is either too strict or too lax." 242 N. Y:)

at 22, 150 N.E,, at 588. However, l11:'h:=1.t reasoning has been the force of )

A ssciions

entirely vitiated by recent cases of this Court. These include the
c.,\J.c"'l""“L

recent discarding of the ''silver platter' doctrine which abided fed-

eral judicial use of evidence seized unlawfully byﬁtate agents,

L b oo of |
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Elkins v. United States, supra; and relasimg the formerly strict
e ehialds “ s - {

requirements as to tstr:i.m:limgI so that now the procedure of exclusion,
"ultimately referable to constitutional safeguards!' is available to
anyone even ''legitimately on the premises'" unlawfully searched, Jones
v. United States, 362 U,S, 257 (1960); and recognition of-gé;.nslto

prevent #tate use of evidence unconstitutionally seized by federal

agents, Rea v. United States, 350 U,S, 214 (1956), WO )‘Jr

Because there can be no flxed formula, we are admittedly

met with "recurring questions of the reasonableness of searches,"
but less Is not to be expected when dealing with a Constitution,
and, at any rate, "Reasonableness is In the first Iinstance for

the...[trial] court to determine." United States v. Rabinowitz,

339 U.S. 56, 63.
4/&, therefore, plainly appears that the factual considera-

tions supporting the failure of the Wolf Court to include the Weeks

exclusionary rule [against the Sta.té_;_a'l when it recognized the imcox-
== N

\

peration of the Fourth Amendment againstthem in 1949, while not

Yo
basically relevant to amy Constitutional consideration, could not *

Lparad

4 ;
4 now be deemed controlling.
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ﬁme five years after Wolf, (this Court; in an-

swer to a plea that we overturn its doectrine on applicability of the

Weeks exclusionary rule,\"{indica.ted that such should not be done

'
{haor L

R
until the Statenjhad "adequate opportunity to adopt or reject the

doctrine," Irvine v. California, supra at 134, There again it

was said

"Never until June of 1949 did this Court hold the
basic search and seizure prohibition [of the Fourth
(_P Amendment] in any way applicable to the States under

the Fourteenth Amendment." At p. 134,

And only last Termin Elkins v. United States, supra, the Court

pointed out that '"the controlling principles'' as to search and
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seizure and the problem of admissibility '"seemed clear" (at
p. 212) until the announcement in Wolf "that the Due Process
Clause of the Fourteenth Amendment does not itself require
State courts to adopt the exclusionary rule" of the Weeks case.
At p. 213, At the same time the Court pointed out, 'the under-
lying exclusionary doctrine which Wolf established . . . that the
Federal Constitution , , , prohibits unreasonable searches and
seizures by State officers' had undermined the ''foundation upon

which the admissibility of State seized evidence in a federal trial

1
P T bid. i
& ( (2] -

originally rested/. . .!' Atp+—{\ This "/dcnstitutional doctrine

Al

|
J

r

of Wolf," the Court added, "operated to undermine the logical

y
-

foundation of the Weeks admissibility rule/, . .Y Atp.~ . The

Court concluded that it was therefore obliged to hold that all evidence
obtained by an unconstitutional search and seizure was inadmissible

in a federal court regardless of its source. A%d today the Wolf

T v

holding leads us to close the onlyldoor remaining open, izes, te hold woard 8
that all evidence se obtained is-Constitutienally inadmissible in a

4ta.te court.

HAan plaaos o
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Since the Fourth Amendment has been incorporated through
the Due Process Clause of the Fourteenth against the States, it is
enforceable against them in the same manner and to the same extent

as it is against the federal government., At the time that the Court

~

held in Wolf that the Amendment was applicable to the States through
the Due Process Clause, the cases of this Court, as we have seen,
held that as to federal officers the Fourth Amendment included the

exclusion of the evidence seized in violation of its provisions. Even
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Wolf "stoutly adhered' to that proposition. The dee-tﬂn.,_ when im-

w,\againsf the States, was notfsusceptible of destruction by

™ Tha LA df‘_.. r itk T A ALt " -+
.tl:rthe protection of [ whieh ﬁlhad always been deemed—?aouqui-oitn

—~ i G b atroiral JNEAT gt

J

under the Boyd, Weeks and Silverthorne cases. Therefore, in

extending the substantive protections% process to alllu.nrea_
o tenelilcta

sonable searches -- state or federal -- it was logically and Con-

stitutionally necessary that the exclusion doctrine -- part and

| gV o

parcel of the Fourth Amendment -- be also;an esséntiﬂ ingredient
of the right newly recognized by the Wolf case. In short, the ad-
mission of the new constitutional right by Wolf could not consistent-
ly tolerate denial of its most important constitutional privilege,
namely, the exclusion of the evidence which an accused had been
forced to give by reason of the unlawful seizure. To hold otherwise

is to grant the right but withhold its privilege and enjoyment,

r OAR Dasttirid T" B dn "-_.“._ e Trat

Indeed, we know of no sueh restramt regected today, being

placed upon the enforcement of any other basic constitutional right,
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The right to privacy, no less important than any other right care-

fully and particularly reserved to the people, would stand in marked

contrast to all other rights declared as '"basic to a free society."

Wolf v. Colorado, supra at 27. This Court has not hesitated to

s
enforce as strictly against the States as it does against the federal
_government the rights of free speech and of a free press, the rights

to notice and to a fair, public trial, including, as it does, the right

2
y
not to be convicted by use of a coerced confession, however 'log-

-~

ically relevant'™ it be, and without regard to its reliability. C{,

Rogers v. Richmond, 365 U,S, 534 (1961). And nothing could be

more certain than that when a coerced confession is involved, ''the
relevant rules of evidence' are overridden without regard to '"the
incidence of such conduct by the police, ' slight or frequent, Why
should not the same rule apply to what is tantamount to coerced testi-

mony by way of unconstitutional seizure of goods, papers, effects,
: b1 sy T e ;,‘!'.J PRI s < 119 T
r PR o AT rnruhwi " of
documents, etc. We find tha -tmu-ehmt amendments “summing-into praw ety o

|
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each-othesyl-Boyd-v:—United-States,—supra, and the philosophy of siwad .
- afti.

— f"f 3 &

t:...?.-,c; " Brae
v. lwtig Staks,
168 0.5, 532

SHe
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each is the-same -- no man is to be convicted on unconstitutional

evidence. Cf. Rochin v. California, 342 U.S., 165, 173 (1952).

— 4.

Moreover, our holding that the exclusionary rule is an

o ——

essential part of both the Fourth and Fourteenth Amendments

is not only the logical cjzlanl;n;ﬁan of:ca.rhs;;: but it also makes

— Thexaics s : L=
very good sense. Presently, a federal prosecutor may make no
use of evidence illegally seized, but a State's attorney across the
street may, although he supposedly is operating under the enforce-
able prohibitions of the same Amendment. Thus the State, by ad-
mitting evidence unlawfully seized, serves to encourage disobedience
to the ged.era.l Constitution which it is bound to uphold. Moreover,
as was said in Elkins, "[t]lhe very essence of a healthy federalism

depends upon the avoidance of needless conflict between state and

federal courts.'" At p., 221. Such a conflict, now needless, arose

this very Term, in Wilson v. Schnettler, 365 U, S, 581 (1961)}1‘.1‘1

which we gave full recognition to our practice in this regard by

\ A U apt i T pravanee moel, b, [Kea

L ps, L r
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refusing to restrain a federal officer from testifying in aﬂtate
court as to evidence unconstitutionally seized by him in the per-
formance qf his duties. Yet the double standard new recognized
hardly putf such a thesis into practice. In noni{exclusionary States,
federal officers, being human, were by it invited to and did, as our
cases indicate, step across the street to the State's attorney with
their unconstitutionally seized evidence. Prosecution on the basis
of that evidence was then had in a éta.te court in utter disregard of
the enforceable Fourth Amendment. If the fruits of an unconstitu-
tional search had been inadmissible in both ftate and federal courts,
this inducement to evasion would have been sooner eliminated. There
would be no need to reconcile such e;s-s-s as Rea and Schnettler, each
pointing up the hazardous uncertainties of our heretofore ambivalent
approach.

Federal-state cooperation in the solution of crime under con-
stitutional standards will be promoted, if only by recognition of their
o

then mutual obligation to respect the same fundamental criteria in

their approaches. '"However much in a particular case insistence upon
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such rules may appear as a technicality that inures to the benefit of
a guilty person, the history of criminal law proves that tolerance of
shortcut methods in law enforcement impairs its enduring effective-

ness,'" Miller v. United States, 357 U.S. 301, 313 (1958). Barring

shortcuts to only one of two cooperating law enforcement agencies

tends naturally to breed legitimate suspicion of ""working arrange-

ments" whose results are equally tainted, #. Byars v. United

States, 273 U.S. 28 (1927); Lustig v. United States, 338 U.S, 74

(1949) » Ander son-v-—United-States,-318-UrS:~350 (1943).

There are those who say, as did Mr. Justice (then Judge)
Cardozo, that under our #onstitutiona.l exclisionary doctrine '"[t]he
criminal is to go free because the constable has blundered." People
v. Defore, 242 N.Y.jat 21, 150 N.E.,at 587. In some cases this
will undoubtedly be the result. But, as was said in Elkins, "[t]here
is another consideration -- the imperative of judicial integrity."
364 U.S.} atp.’’ °. The criminal goes free, if he must, but it is the
law that :é::{it him free. Nothing can destroy a government more
quickly than its failure to observe its own laws, or worse, its dis-

regard of the charter of its own existence. As Mr. Justice Brandeis,
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dissenting, said in Olmstead v. United States, 277 U.S, 438, 469

(1928): "Our government is the potent, the omnipresent teacher.
For good or for ill, it teaches the whole people by examplef. <. 1
If the government becomes a lawbreaker, it breeds contempt for
law; it invites everyman to become a law unto himself; it invites
anarchy.!" The ignoble but doubtless efficient .shortcut to conviction
left open to the State tends to destroy the entire system of consti-
tutional restraints on which the liberties of the people rest. Having

once recognized that the Fourth Amendment is enforceable against

+n be Sluge AN, wirtfa

1. By giati ol fveria o :
| \
the States and that its rigl;ts are, therefore, constitutional in origin,

et A s
we can no longer permit these rightg to remain as empty promisep/,

Ebm.-“_v f'f LG

stirtional o ations *eniorcea.ble in the same

manner and to like effect as other basic rights secured by our great

cha.rter, U;o Cov. ArD ,‘_I."hw"f " I, £

“'""""’I! Jf:ﬂ'f'f‘r R, '.!.’ul'r‘, and The Mosws af CAA Lt in, A
chasste 4o aua ptnd ade dvgogpe T
The judgmentis vacated and thecou:r&e emanded for further
Cartac .

proceedings not incopsistent with this opinion.

|
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%// The{ztatute provides in pertinent part that

"No person shall knowingly...have in his possession or

under his control an obscene, lewd, or lascivious bookyas
magasiney-p plcture....:”

""Whoever violates this section shall be fined not less
than‘two hundred nor more than two thousand dollars or im-

prisoned not more than seven years, or both,"

6’/r0ther i{ssues have been raised on this appeal, but in the wiew

we have taken of the case they need not be decided.




1, The statute reads:
No person shall knowingly sell, lend, give away,
exhibit, or offer to sell, lend, give away or exhibit, or

publish



