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SUPREME COURT OF THE UNITED STATES

No. 236.—Ocroser Term, 1960.

Dollree Mapp, ete., Appellant,
v

Ohio.

On Appeal from the Su-
preme Court of the
State of Ohio,

[May —, 1961.]

M. Justice Crark delivered the opinion of the Court.

Appellant stands convicted ofmmhad +1
in her possession and under her eontrol certain lewd and
laseivious books, pietures and photographs in violation
of §2005.34 of Ohio’s Revised Code.! As officially
stated in the syllabus to its opinion, the Supreme Court
of Ohio found that her eonvietion was wvalid though
“based primarily upon the introduction in evidence of
lewd and laseivious books and pictures unlawfully seized
during an unlawful search of defendant’s home . . . .
170 Ohio St. 427, 166 N. E. 2d 387.

On May 23, 1957, three Cleveland police officers arrived
at appellant's residence in that eity pursuant to infor-
mation that s

“a person [was] hiding out in the home who was
c 4 wanted for questioning in connection with a recent
. ﬂ-‘”‘ N bombing, and that there was a large amount of policy

paraphernalia being hidden in the home.”

Miss Mappgand her daughter by a former marriage lived ,;\ / 5\
on the top floor of the two-family dwelling. , & their

arrival at that house, the officers knocked on the door and / (__J'/_,

1 The statute providesz in pertinent part that

‘“No person shall knowingly | . . have in his possession or under
hig control an obscene, lewd, or laseivious book [or] . . . picture, . .,

“Whoever violates this section shall be fingd not less than two
hundred nor maore than two thousand dollars or imprisoned not more
than seven vears, or both.”
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demanded entrance but appellant, after telephoning her
attorney. refused to admit them without a search war-
rant. They advised,headquarters of the situation and

continued their surveillance of the house.

The officers again sought entrance some three hours
later when additional officers arrived on the seene. When
Miss Mapp did not come to the door immediately, at
least one of the several doors to the house was foreibly
opened * and the policemen gained admittance. Mean-
while Miss Mapp's attorney arrived. but the officers.
having secured their own entry, would permit him neither
to see Miss Mapp nor to enter the house, It appears
that Miss Mapp was halfway down the stairs from the
upper floor to the front door when the officers broke
into the hall. She demanded to see the search warrant.
A paper, claimed to be a warrant, was held by one of the
officers. She grabbed the “warrant” and placed it in her
bosom. A struggle ensued in which the officers recovered
cufted appellant because she had been “bellfgerent” in
resisting their official rescue of the “warrant” from her
bosom. A policeman “grabbed” her, “twisted [her]
hand” and she “velled [and] pleaded with him” because
“it was hurting.” Appellant. in handeuffs, was then
taken upstairs to her bedroom where the officers searched
a dresser, a chest of drawers, and some suitcases. They
also looked into a photo album and personal papers be-
longing to the appellant. The search spread to the rest
of the second floor including the child's bedroom. The
basement was also searched. The obscene materials for
possession of which she was ultimately convicted were
discovered in the course of that widespread search,

f the piece of paper, sksd-as-a-vresuli-ef-whieh they hand-

# A poliee officer testified that “we did pry the sereen door to guin
entranee’”; the attorney on the scene testified that a policeman “tried
to kick in the deor” and then “broke the glass in the door and some-
body reached in and opened the deor and let them in; " the appellant
te=tified] that “the back door was broken.”

K’ /‘Q Q—-E-L—.'!.. A
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At the trial no seareh warrant was produeed by the
proseeution, nor was the failure to produee one explained
or accounted for. At best, “there 1s in the record con-
siderable doubt as to whether there ever was any warrant
for the search of defendant’s home.” 170 Ohio St., at
430, 166 N, E. 2d, at 389. The,Supreme Court helieved

a “reasonable argument” could be made that the convie-
tion should be reversed “because the ‘methods’ employed
to obtain the [evidenee] . . . were sueh as to offend ‘a
sense of justice,”” but the court found determinative the
fact that the evidenee had not been taken “from defend-
ant’s person by the use of brutal or offensive physieal
foree against defendant.” 170 Ohio St., at 431, 166 N. I.
2d, at 380-390.

The State says that even if the search were made with-
out authority or otherwise unreasonably it is not pre-
vented from using the unconstitutionally seized evidence
at trial, citing Wolf v. Colorado, 338 U. 8, 25 (1949), in
which this Court did indeed hold “that in a prosecution
in a state court for a state erime the Fourteenth Amend-
ment does not forbid the admission of evidenee obtained
by an unreasonable search and seizure.” At p. 33. On
this appeal, of which we have noted probable jurisdiction,
364 T7. S. 868, it is urged onee again that we review that
holding.® 1

Seventy-five vears ago, in Boyd v. United States, 116 / ‘/

. 8. 616, 630 (1886), considering the Fourth * and Fifth
Amendments as running “almeost into each other” * on the

#Other igsues have been rajzed on this appeal, but in the view we
have taken of the ease they need not be decided.

9The right of the people to be seenre in their person, hoyses,
papers, and effeets, against unreasonuble searches and seizures, shall
not be vielated, and no Warrants shall issue, but upon probable
eause, supported by Oath or affirmation, and partienlarly deseribing
the plaee to be searched, and the persons or things to be seized."”

" The eclose connection between the coneepts Inter embodied in
these two Amendments had been noted at least as early as 1765 by
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facts bhefore it, this Court held that the doetrines of those
Amendments

“apply to all invasions on the part of the govern-
ment and its employés of the sanctity of a man’'s
home and the privacies of life. Tt is not the break-
ing of his doors, and the rummaging of his drawers,
that constitutes the essence of the offense; but it is
the invasion of his indefeasible right of personal
security, personal liberty and private property . . . .
Breaking into a house and opening boxes and drawers
are circumstances of aggravation, but any foreible
and compulsory extortion of a man’s own testimony
or of his private papers to be used as evidence to
conviet him or to forfeit hizs goods is within the
condemnation . . . [of those Amendments].”

The Court noted that

“eonstitutional provisions for the security of per-
gson and property should be liberally construed. . . .
It is the duty of courts to be watehful for the con-
stitutional rights of the ecitizen, and against any
stealthy eneroachments thereon, . . . " At p. 635.

In this jealous regard for maintaining the integrity of
mdividual rights the court was following Madison's pre-
diction that “independent tribunals of justice . . . will
be naturally led to resist every encroachment upon rights
expressly stipulated for in the Constitution by the deela-

Lord Camden, on whose opinion in Enbick v. Caryington. 19 Howell's
State Trialz, col, 1029, the Boyd eourt drew heavily. Lord Camden
had noted, at eol. 1073:

“It i# wvery certain, that the law obligeth no man to aceuse himself;
heeanse the neeessary means of compelling self-aceusation, falling
tipon the immoeent as well ns the gumlty, would be both eruel and
unjust; and it should seem, that search for evidenee 1= disallowed
upon the sume prineiple. There too the innocent wonld be eonfounded
with the guilty.”
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ration of rights.” T Annals of Cong. 439 (1780). Con-
cluding, the é)urt specifically referred to the use of the
evidence thefe seized as “unconstitutional,” At p. 638,

Less than 30 years after Boyd, this Court in Weels v.
[Tnited States, 232 U. 8. 383 (1914 ), stated that

“the Fourth Amendment ., . , put the courts of
the United States and Federal officials, in the exer-
cise of their power and authority, under limitations
and restraints [and] . . . forever secure[d] the
people, their persons, houses, papers and effects
against all unreasonable searches and seizures under
the guise of law . . . and the duty of giving to it
foree and effeet is obligatory upon all entrusted under
our Federal system with the enforeement of the
laws.” At pp. 391-392.

Specifically dealing with the use of the evidenee uncon-
stitutionally seized, the Court concluded:

“If letters and private documents can thus be seized
and held and used in evidence against a eifizen
accused of an offense, the protection of the Fourth
Amendment declaring his right to be secure against
such searches and seizures is of no value, and, so far
as those thus placed are concerned, might as well he
stricken from the Constitution. The efforts of the
courts and their officials to bring the guilty to pun-
ishment, praiseworthy as they are, are not to he
aided by the saerifice of those great prineiples estab-
lished by vears of endeavor and suffering which have
resulted in their embodiment in the fundamental law
of the land.” At p, 393.

Finally, the Court in that ease clearly stated that use
of the seized evidenee involved “a denial of the econstitu-
tional rights of the aceused.” At p. 398. Thus, in the
year 1014, in the Teeks case, this Court “for the first
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time” held that “in a federal prosecution the Fourth
Amendment barred the use of evidence secured through
an illegal search and seizure.” Wolf v. Colorado, supra,
at 28, This Court has ever sinee required of federal law
officers a strict adherence to that command which this
Court has held to be a elear, specifie, and eonstitutionally
required—even if judicially implied—deterrent safeguard
without insistence upon which the Fourth Amend-
ment would have heen reduced to “a form of words.”
Holines, J., Silverthorne Lumber Co. v, United States, 251
U, 8. 385, 392 (1920). It meant, quite simply, that “con-
viction by means of unlawful seizures and enforced con-
fessions . . . should find no sanetion in the judgments
of the courts . . . . Weeks v. United States, supra, at
392, and that such evidence “shall not be used at all.”
Silverthorne Lumber Co. v. United States, supra, at 392.
There are in the cases of this Court some passing ref-
erences to the Weeks rule as being one of evidence. But
the plain and unequivoeal language of Weeks—and its
later paraphrase in Wolf—to the effect that the Weeks
rule is of constitutional origin, remains entirely undis-
turbed. In Byars v. United States, 273 1. S. 28 (1927),
a unanimous Court declared that “the doectrine [can-
not] . . . be tolerated under our constitutional system,
that evidences of erime disecovered by a federal officer in
making a search without lawful warrant may be used
against the vietim of the unlawful search where a timely
challenge has been interposed.” At pp. 20-30 (emphasis
added). The Court, in Olmstead v. United States, 277
U. 8. 438 (1928), in unmistakable langnage restated the
Weeks rule:
“The striking outecome of the Weeks case and those
whieh followed it was the sweeping declaration that
the Fourth Amendment, although not referring to
or limiting the use of evidence in courts, really for-
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bade its introduction if obtained by governiment
officers through a violation of the Amendment.” At
p. 462.

In MeNabb v. United States, 318 U. 8. 332 (1943), we
note this statement:

“TA] eonvietion in the federal courts, the founda-
tion of which is evidenee obtained in disregard of
liberties deemed fundamental by the Constitution
cannot stand. . . . Boyd v. Umnited States .

Weeks v. United States . . . . And this Court has,
on Constitutional grounds, set aside convietions,
hoth in the federal and state courts, which were
based upon confessions ‘secured by protracted and
repeated questioning of ignorant and untutored per-
sons, in whose minds the power of officers was greatly

magnified” . . . or ‘who have been unlawfully held
incommunicado without advice of friends or eoun-
sel'. . .." At pp. 339-340.

Significantly, in MeNabb, the Court did then pass on to
formulate a rule of evidenee, saying, “[1|n the view we
take of the case. however, it becomes unnecessary to
reach the Constitutional issue [for] ... [t]he prin-
eiples governing the admissibility of evidence in federal
eriminal trials have not been restricted . . . to those
derived solely from the Constitution.” At pp. 340-341.

11.

In 1949, 35 years after Weeks was announced, this
Court, in Wolf v. Colorado, supra, again for the first time."
discussed the effect of the Fourth Amendment upon

“ Bee, however, National Safe Deposit Co. v. Stead, 232 1. 8. 58
(1914), and Adums v. New York, 192 U, 8. 585 (1003).
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the States through the operation of the Due Process
Clause of the Fourteenth Amendment. It said:

“[Wle have no hesitation in saying that were a
State affirmatively to sanetion such police incursion
into privacy it would run counter to the guaranty of
the Fourteenth Amendment.” At p. 28

Nevertheless, after declaring the “security of one's pri-
vacy against arbitrary intrusions by the police” is “im-
plieit in ‘the conecept of ordered liberty’ and as such
enforeeable against the States through the Due Process
Clause,” ef. Palko v. Connecticut, 302 U. 8. 319 (1937).
and announcing that it “stoutly adhere[d]” to the Weeks
decision, the Court deeided that the Weeks exelusionary
rule would not then be imposed upon the States as “an
essential ingredient of the right.” At pp. 27-29. The
Court's reasons for not considering essential to the right
to privaey, as a curb imposed upon the States by the Due
Process Clause, that which decades before had been
posited as part and parcel of the Fourth Amendment's

~_eguivalent limitation upon federal encroachment of indi-

vidual privacy were bottomed on faetual considerations.
While they are not emn-tiaﬂyhre]evam. to a decision

that the exelusionary rule is an eszential mgredient of the
Fourth Amendment,as the right it embodies is vouch-

safed against the States by the Due Process Clause, we
will consider the current validity of the factual grounds
upon which Walf was based.

The Court in Wolf first stated that “[t|he contrariety
of views of the States” on the adoption of the exelusionary
rule of Weeks was “particularly impressive” (at p. 29);
and, in this eonnection, that 1t could not “brush aside the
experience of States which deem the ineidence of such
conduet by the police too slight to call for a deterrent
remedy . . . by overruling the [States'] relevant rules of
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evidenee." At pp. 31-32. We note. however, that sinee
1949 and without the assistance of this Court. 21 of the 37
States that have passed on the Weeks exelusionary rule
have by their own deeision either adopted or adhiered to it.
While in 1949, prior to the W olf case, almost two-thirds of
the States were opposed to the use of the exelusionary
rule, now, despite the Wolf ease, 57% of those passing
upon it have adopted the Weeks rule. See Elkins v.
United States, 364 T, 8. 206, Appendix, pp. 224-232
(1960). Signifieantly, among those now following the
rule is California which, according to its highest court,
was “compelled to reach that eonclusion beeause other
remedies have completely failed to secure compliance
with the econstitutional provisions .. ..” People v.
Clahan, 44 Cal. 2d 434, 445, 282 P. 24 905, 911 (1955). In
connection with this California case, we note that the
second basis elaborated in Wolf in support of its failure to
enforce the exelusionary doctrine against the States was
that “other means of protection’ have been afforded “the
right to privacy.”” At p. 30. The experience of Cali-

7 Less than half of the States have any eriminal provisions relating
directly to unreasonable seqrches and seiznres. The punitive sanetions
of the 23 Btates attempting to control such invasions of the mght of
privacy may be elas<ified as follows:

Criminal  Liability of Affiant  for  Malicious Procurement  of
Search Warrant —Ala. Code, 1958, Tit. 15, § 99; Alaska Comp, Taws
Ann., 1949, § 66-7-15; Ariz. ev, Stat. Ann., 1956, § 13-1454; Cal.
Pen. Code § 170; Fla. Stat., 1059, §933.16; Ga. Code Ann, 1953,
§27-301; Iduho Code Ann., 1948, §18-700; Tpwa Code Amn,
1050, § 7T5L.38; Minn: Stat. Ann., 1947, 8§ 613.54; Mont. Rev. Codes
Ann,, 1047, § 94-35-122; Nev. Rev, Btat, §§ 190,130, 100.140; N, T,
Stat., Ann., 1940, §33:1-64; N, Y. Pen. Law § 1786, N. Y. Code
Crim. Proe. § 811; N, C. Gen. Stat., 1953, § 15-27 (applies to “officers"
onlyl: N. Do Century Clode Ann., 1960, 8§ 12-17-08, 20-20-18:
Okla. Stat,, 1951, Tit, 21, §585, Tit. 22, §1239; Ore. Rev, Stat.
§ 141.990; 8. D, Code, 1939 (Supp. 1960), § 34.9004 ; Utah Code Ann,,
1853, § 77 21. | Footnote T continued an p. 161,
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fornia that sueh other remedies have been worthless and
futile iz buttressed by the experience of other States. The
obvious futility of relegating the Fourth Amendment to
the protection of other remedies has, moreover, been
recognized by this Court since Wolf. See Irvine v.
California, 347 U. S. 128, 137 (1954).

Likewise, time has sef its face against what Wolf called
the “weighty testimony™ of People v. Defore, 242 N. Y.
13, 150 N. E. 585 (1926). There Justice (then Judge)
Cardozo, rejecting the use of the Weeks execlusionary
rule in New York, had said that “[t|he Federal rule as
it stands is either too striet or too lax.”” 242 N. Y., at
22,150 N. E.. at 588. However. the foree of that reason-
ing has been largely vitiated by recent decisions of this
Court. These include the recent disearding of the “silver
platter” doetrine which allowed federal judieial use of
evidenee seized in violation of the Constitution by state
agents, Elkins v. United States, supra; ead,relaxati
of the formerly strict requirements as to standing to

Criminal Liobdity of Magistrate [ssiwing Warrant Without Sup-
porting Affidavit —N. C. Gen. Stat., 1953, § 15-27; Va. Code Ann,,
1960 Replacement Volume, § 19.1-84,

Criminal Linbility of Officer Willfully Exceeding Authority of Search
Warrant —Fla. Stat, Ann,, 1044 §933.17; lowa Code Ann,, 1950,
§751.39; Minn, Stat. Ann, 1950, §613.54; Nev. Rev. Btat.
§190.450; N. Y. Pen, Law § 1847, N. Y. Code Crim. Proe. §812;
N. . Century Code Ann., 1960, 88 12-17-07, 26-20-19; Okla. Stat.,
1951, Tit. 21, § 536, Tit. 22, § 1240; 8. D. Code, 1939 (Supp. 1960},
§34.9905; Tenn. Code Ann,, 1955, § 40-510; Utah Code Ann., 1953,
§ 77-54-22

Criminal Liability of Officer for Search with Invalid Warrant or
no Warrant—Idaha Code Ann., 1948, § 18-703; Minn. Stut. Ann.,
1047, 88 613,53, 621.17; Mo. Ann. Stat., 1953, § 558.190: Mont. Rev.
Codes Ann., 1947, § 94-3506; N. J. Stat. Ann,, 19040, §33:1-65;
N. Y. Pen. Law § 1846; N. D. Century Code Ann., 1960, § 12-17-06:
Okla. Stat. Ann., 1958, Tit. 21, §555; Utah Code Ann, 1853,
§ 76-28-52; Va. Code Ann., 1960 Replacement Volume, § 19.1-85;
Wash, Rev, Code §8 10,79.040, 10.79.045,

e
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thallenge, use of evidenee thus seized, so that now the

_H‘QJ' procedure of exelusion, “ultimately referrable to eonstitu-
tional safeguards,” is available to anyone even “legiti-
mately on the premises” unlawfully searched, Jones v.
[Tnited States, 362 U. 8. 257, 266-267 (1960); and ree-
ognition of a method to prevent state use of evidence
uneonstifutionally seized by federal agents, Rea v. United
States, 350 1, 8. 214 (1956). Beeause there ean be no
fixed formula, we are admittedly met with “recurring
questions of the reasonableness of searches.” but less is
not to be expected when dealing with a Constitution, and,
at any rate, “[r]easonableness is in the first instanee for
the [trial eourt] . . . to determine.” U[nited States v.
Rabinowitz, 339 T. 8. 56, 63 (1950).

It, therefore, plainly appears that the factual consid-
erations supporting the failure of the Wolf Court to in-
clude the Weels exclusionary rule when it recognized the
enforeeability of the right to privacy against the States
in 1949, while not basieally relevant to the constitutional
consideration, could not, in any analysis, now be deemed

controlling.
IIT.

Some five years after Wolf, in answer to a plea that we
overturn its doctrine on applicability of the Weeks exclu-
sionary rule, this Court indieated that such should not be
done until the States had had “adequate opportunity to
adopt or reject the doctrine.” [Irvine v. California, supra,
at 134. There again it was said:

“Never until June of 1949 did this Court hold the
basic search-and-seizure prohibition in any way
applicahle to the states under the Fourteenth
Amendment.” At p. 134.

And only last Term in Elkins v. United States, supra, the
Court pointed out that “the controlling prineciples™ as to
search and seizure and the problem of admissibility
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“seemed clear” (at p. 212) until the announcement in
Wolf “that the Due Process Clause of the Fourteenth
Amendment does not itself require state courts to adopt
the exclusionary rule” of the Weeks case. At p. 213,
At the same time the Court pointed out, “the underlying
constitutional doetrine which Waolf established . . . that
the Federal Constitution . . . prohibits unreasonable
searches and seizures by state officers” had undermined
the “foundation upon which the admissibility of state-
seized evidenee in a federal trial originally rested . . . "
Ibid, This “constitutional doetrine of Wolf,"” the Court
added, “operated to undermine the logical founda-
tion” of the rule admitting in federal courts evidence
seized unlawfully by state officers. At p. 214, The
Court concluded that it was therefore obliged to hold,
although it chose the narrower ground on which to do so,
that all evidence obtained by an unconstitutional search
and seizure was inadmisgible in a federal eourt regardless
of its source. Today the Wolf holding leads us to close
the only ecourtroom door remaining open to evidence
secured by official lawlessness in flagrant abuse of a basie
right reserved to all persons as a particular assuranee
against that very same lawlessness. We hold that all
evidenee obtained by searches and seizures in violation of
the Constitution is, by that same authority, inadmissible
in a state court.

IV,

Smee the Fourth Amendment’s right of privacy has
been declared enforceable against the States through the
Due Process Clause of the Fourteenth, it is enforceable
against them by the same sanetion of exelusion as is used
againgt the Federal Government. Were it otherwise, then
just as without the Weeks rule the assurance against
unreasonable federal searches and seizures would be “a
form of words,” valueless and undeserving of mention in
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a perpetual charter of inestimable human liberties, so too,
without that rule the freedom from state invasions of
privacy would be so ephemeral and so really severed from
ita conceptual nexus with the freedom from all brutish
means of coercing evidence as not to merit this Court's
high regard as a freedom “imp]iciﬁn”t.he xt_'.nncept of
ordered Tiberty.” At the time that the Court held in Wolf
that the Amendment was applicable to the States through
the Due Process Clause, the cases of this Court, as we have
seen, had steadfastly held that as to federal officers the
Fourth Amendment included the execlusion of the evi-
denee seized in violation of its provisions. Even Waolf
“stoutly adhered” to that proposition. The right to
privacy, when conceded operatively enforceable against
the States, was not suseeptible of destruetion by avul-
gion of the sanction upon which the protection of the
constitutional right and its enjoyment had always heen
deemed dependent under the Boyd, Weeks and Silver-
thorne cazes. Therefore, in extending the substantive
protections of due proeess to all constitutionally unreason-
able searches—state or federal—it was logically and con-
stitutionally necessary that the exelusion doetrine—an
essential part of the right to privacy—be also insisted
upon as an essential ingredient of the right newly ree-
ognized by the Molf ease. In short, the admission of the
new constitutional right by Welf could not consistently
tolerate denial of its most important constitutional priv-
ilege. namely, the exelusion of the evidenee which an
accused had been foreed to give by reason of the unlawful
seizure. To hold otherwise is to grant the right but in
reality to withhold its privilege and enjoyment.
Indeed, we are aware of no restraint, similar

similar_to_that—— A |
{_mrc_milw.ﬂle enforeenient of any other i ‘0 M“C{‘%,w
asic constitutional right. The right to privaey, no (>
less important than any other right carefully and par-
ticularly reserved to the people, would stand in marked

I“‘J
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contrast to all other rights declared as “basie to a free
society,” Wolf v. Colorado, supra, at 27. This Court
has not hesitated to enforee as strictly against the States
as it does against the Federal Government the rights of
free speech and of a free press, the rights to notice and
to a fair, public t-t'iabincludhlg. as it does, the right not
to be eonvieted by use of a coerced confession, however
logically relevant it be, and without regard to its relia-
hility. Rogers v. Richmond, 365 1. 5. 534 (1961).
And nothing could be more certain than that when a
coerced confession is involved, “the relevant rules of evi-
denee” are overridden without regard to “the ineidence .
of such conduet by the police,"” slight or frequent. Why
should not the same rule apply to what is tantamount
to coerced testimony by way of unconstitutional seizure
of goods, papers, effects, documents, ete.? We find that,
as to the Federal Government. the Fourth and Fifth
Amendments and. as to the States, the freedom from
unconseionable invasions of privacy and the freedom
from econvictions based upon coereed confessions do
enjoy an “intimate relation™* in their perpetuation of
“prineiples of humanity and civil liberty [secured] . . .
only after years of struggle,” Bram v. United Stales, 168
U. 8. 532, 543-544 (1807). They express “supplement-
ing phases of the same constitutional purpose—to main-
tain inviolate large areas of personal privacy.” Feldman
v. UUnited States, 322 U, 8. 487, 480-400 (1944). The
philosophy of each Amendment and of each freedom is
complementary to, although not dependent upeon. that
of the other in its sphere of influence—the very least that
together they assure in either gsphere is that no man is to
be convieted on unconstitutional evidence. Cf. Roclin
v. California, 342 T, S, 165, 173 (1952).

5 But compare Waley v. Jolnston, 316 17, 8. 101, 104, and Cliambers
v, Florida, 309 U, 8. 227, 236, with Weeks v. United States, 232 U, 8.
383, and Walf v. Colorado, 338 U. &, 25.
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N

Moreover, our holding that the exelusionary rule is an
essential part of both the Fourth and Fourteenth Amend-
ments is not only the logical dictate of prior eases, but it
also makes very good sense. There is no war between
the Constitution and common sense. Presently. a fed-
- eral prosecutor may make no use of evidence illegally
(aripadt seized obwe a State's attorney across the street may,
although he supposedly is operating under the enforee-
able prohibitions of the same Amendment. Thus the
State, by admitting evidenece unlawfully seized, serves to
encourage disobedience to the Federal Constitution
which it is bound to uphold. Moreover, as was said in
Ellins, “[t]lhe very essence of a healthy federalism
depends upon the avoidance of needless conflict between
state and federal courts.” At p. 221. Such a confliet,
hereafter needless, arose this very Term, in Wilson v.
Schnettler, 365 U, 8. 581 (1961), in which, and in spite
of the promise made by Rea, we gave full recognition to
our practice in this regard by refusing to restrain a fed-
eral officer from testifying in a state court as to evidence
unconstitutionally seized by him in the performance of
his duties. Yet the double standard recognized until
today hardly put such a thesis into practice. In non-
exclusionary States, federal officers, being human, were
by it invited to and did. as our cases indicate, step across
the street to the State's attorney with their unconstitu-
tionally seized evidence. Prosecution on the basis of
that evidence was then had in a state eourt in utter dis-
regard of the enforeeable Fourth Amendment. If the
fruits of an unconstitutional search had been inadmis-
sible in both state and federal courts, this inducement to
evasion would have been sooner eliminated. There
would be no need to reconcile such cases as Rea and
Schnettler, each pointing up the hazardous uncertainties

of our heretofore ambivalent approach.
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Federal-state ecooperation in the solution of erime
under constitutional standards will be promoted, if only
by recognition of their now mutual obligation to respect
the same fundamental eriteria in their approaches.
“"However much in a particular ease insistence upon such
rules may appear as a technieality that inures to the
benefit of a guilty person, the history of the eriminal law
proves that tolerance of shorteut methods in law enforee-
ment impairs its enduring effectiveness.” Miller v,
["nited States, 357 U. 8. 301, 313 (1958). Denying
shorteuts to only one of two cooperating law enforecement
agencies tends naturally to breed legitimate suspicion
of “working arrangements” whose results are equally
tainted. Byars v. United States, 273 U. 5. 28 (1927);
Lustig v. United Stafes, 338 T. 8. 74 (1949).

There are those who say, as did Justice (then
Judge) Cardozo. that under ewe,constitutional exclu-
sionary doetrine “[t]he eriminal is to go free because the
constable has blundered.” People v. Defore, 242 N. Y.,
at 21, 150 N. I£., at 587. In some eases this will undoubt-
edly be the result. But. as was said in Elkins, “there
is another consideration—the imperative of judieial
integrity.” 364 U. S., at p. 222, The eriminal goes free,
if he must, but it is the law that sets him free. Nothing
can destroy a government more quickly than its failure
to observe its own laws. or worse, its disregard of the
charter of its own existence. As Mr. Justice Brandeis,
dissenting. said in Olmstead v. United States, 277 U. 8.
438, 485 (1928): “Our Government is the potent, the
omnipresent teacher. For good or for 111, it teaches the
whole people by its example. . . . If the Government
becomes a lawbreaker. it breeds contempt for law; it
invites every man to become a law unto himself; it
invites anarchy.” The ignoble but doubtless efficient
shorteut to eonvietion left open to the State tends to
destroy the entire system of eonstitutional restraints on
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which the liberties of the people rest. Having once
recognized that the right to privacy embodied in the
Fourth Amendment is enforceable against the States and
that the right to be secure against rude invasions of pri-
vacy by state officers is, therefore, constitutional in
origin, we ean no longer permit that right to remain an
empty promise. Beeause it is enforeeable in the same
manner and to like effect as other basie rights seeured by
the Due Process (lause, we ean no longer permit it to
be revoeable at the whim of every policeman who, in the
name of law enforeement itself, chooses to suspend its
enjoyment.

The judgment of the Supreme Court of Ohio is
reversed and the cause remanded for further proceedings
not inconsistent with this opinion.

Reversed and remanded.



