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Mg, Jusmice Harnan, whom Mnr. Justice Frawk-
FUrRTER and Mg, Jusrior WHITTAKER joln, dissenting.

In overruling the Wolf case the Court, in my opinion,
has forgotten the sense of judieial restraint which, with
due regard for stare decisis, is one element that should
enter into deciding whether a past decision of this Court
should be overruled.  Apart from that T also helieve that
the Wolf rule represents sounder Constitutional doctrine
than the new rule which now replaces it.

I.

From the Court’s statement of the ease one would
gather that the eentral, if not controlling, issue on this
appeal is whether illegally state-seized evidence is Con-
stitutionally admissible in a state prosecution, an issue
which would of course face ug with the need for re-exam-
ining Wolf. However, such is not the situation. For,
although that question was indeed raised here and below
among appellant’s subordinate points, the new and
pivotal issue brought to the Court by this appeal is
whether § 2005.34 of the Ohio Revised Code making crim-
inal the mere knowing possession or eontrol of obscene
material,’ and under whieh appellant has been convieted,
is consistent with the rights of free thought and expres-
sion assured against state action by the Fourteenth

'"The material parte of that luw are quoted in Note 1 of the
Court’s opinion. Ante, p. —.
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Amendment.* That was the prineipal issue which was
decided by the Ohio Supreme Court,” which was tendered
by appellant’s Jurisdietional Statement,' and which was
briefed * and argued * in this Court.

2 In its Note 3, ante, p, —, the Court, it seems to me, has turned
npside-tlown the relative importance of the various pointz made by
the appellant on this appeal.

i8ee 170 Ohio St. 427, Beeause of the unusual provision of the
(e Constitution requining “the conenrrence of st lea=t all but one
of the judges” of the Ohio Supreme Court before a state law is held
unconstitutional (except in the ease of affirmanee of a holding of
unconstitutionality by the Ohio Court of Appeals), Ohio Const.,
Art. IV, §2, the State Supreme Court was compelled to uphold
the ronstitutionality of §2005.34, despite the fact that four of it=
geven judges  thought the statute offensive to the Fourteenth
Amendment.

* Respecting the “substantiality™ of the federal questions tendered
by this appeal, appellant’s Jurisdietional Statement contained the
following:

“The Federal questions raised by this appeal are substantial for
the following reasons:

“The Ohio Statute under which the defendint was eonvieted
violates one's sacred right vo own and held property, which has been
lield inviolate by the Federal Constitution. The right of the indi-
vidual ‘to read, to believe or disbelieve, and to think without gov-
ernmental supervision is one of our basie liberties, but 1o dictate to
the mature adult what books he may have in his own private library
seems to be a elear infringement of the econstitutional rights of the
individual® (Justice Herbert's dissenting Opinion, Appendix ‘A').
Many convictions have followed that of the defendant in the State
Courts of Ohio based upon this very same statute, Unless this
Honorable Court hears this matter and determines onee and for all
that the Statute is unconstitutionsl as defendant contends, there will
be many such appeals. When Sections 200534, 2005.37 and 3767.01
of the Ohio Revised Code [the latter two Seetions providing excep-
tions to the coverage of § 290534 and related provisions of Ohio's
obscenity statutes| are read together, . . . they obviously contrn-
vene the Federal and Btate constitutional provisions; by being
convicted under the Statute invelved herein, and in the manner in
which she was convieted, Defendant-Appellant has been denied due

(Footnotes 4 and & are om p. 3)
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In this posture of things, I think it fair to say that
five members of this Court have simply “reached out”
to overrule Wolf. With all respect for the views of the
majority, and recognizing that stare decisis earries dif-
ferent weight in Constitutional adjudication than it does
in nonconstitutional decision, I can perceive no justifi-
cation for regarding this case as an appropriate occasion
for re-examining Wolf.

The action of the Court finds no support in the rule that
decision of Constitutional issues should be avoided

proeess of law; a sentence of from one (1) to seven (T) vears in
a penal institution for alleged violation of this uneonstitutional section
of the Ohio Revised Code deprives the defendant of her right to
liberty and the pursuit of happimess, contrary to the Federal and
State constitutional provisions, for eireumstances which she herself
did not put in motion, and is a4 eruel and onusnal punishment in-
flicted upon her contrary to the State and Federal Constitutions.”

& The appellant’s brief did not urge the overruling of Wolf. Indeed
it ddid not even eite the ease. The brief of the appellee merely relicd
on Wolf in support of the State's contention that appellant’s convie-
tion was not vitiated by the admission in evidenee of the fruits of
the alleged unlawful search and seizire by the police. The brief of
the Ameriean and Ohio Civil Liberties Unione, ss amicr, did m one
short eoncluding paragraph of its argument “request” the Court to
re-examing and overrnle Wolf, but without argumentation, 1 quote
in full this part of their brief:

“This case presents the issue of whether evidence obtained in an
illegal search and seizure ean constitutionally be used in a State erim-
mal proceeding, We are aware of the view that thiz Court has taken
on this issue in Welf v. Colorado, 338 1. 8. 25. It i= our purpose by
this paragraph to respectfully request that this Court re-examine this
izque and eonclude that the ordered liberty concept puaranteed to
persons by the due proeess elause of the Fourteenth Amendment
necessarily requires that evidence illegally obtamed in vielation
thereof, not be admisible in state erimingl proceedings.”

“ Counsel for appellant on oral argument, as in his brief, did not
urge that Wolf be overrnled. Indeed, when pressed by questioning
from the bench whether he was not in faet nrging us to overrule
Wolf, counsel expressly disavowed any such purpose,
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wherever possible, For in overruling Wolf the Court,
instead of passing upon the wvalidity of Ohio’s § 2005.34,
lias simply chosen between two Constitutional questions.
Moreover, I submit that it has chosen the more diffi-
eult and less appropriate of the two questions. The Ohio
statute whieh, as eonstrued by the State Supreme Court,
punishes knowing possession or control of obscene mate-
rial, irrespective of the purposes of such possession or
eontrol (with exceptions not here applicable) ™ and
irrespective of whether the accused had any reasonable
opportunity to rid himself of the material after discover-
ing that it was obscene,” surely presents a constitutional
question which is both simpler and less far-reaching than
the question which the Court decides today. Tt seems to
me that justice might well have been done in this case
without overturning a decision on which the administra-

74200537 Lecrrmamate PuBricamions Nor OBSCENE,

“Seetions 200533 to 2005.36, mclusive, of the Revised Code do
not affect teaching in regularly chartered medieal colléges, the pub-
heation of standard medical books, or regular proetitioners of medicine
or dmgeists in their legitimate business, nor do theyv affect the pub-
lieation and distribution of bona fide works of art. No articles
specified in Sections 200583, 2005.34, and 290536 of the Revised
Code shall be considered a work of art unless such article is made,
publizhed, and distributed by a bona fide assoeiation of artists or an
association for the advancement of art whose demonstrated purpose
does not contravene Sections 290506 to 200544, inclusive, of the
Revized Code, and which is not organized lor profit.

“3TOT.OL (C)

“This seetion and Seetions 200534, . . . 200537 . . . of the Re-
vised Code shall not affect . . . any newspaper, magazine, or other
publication entered as second class matter by the post-office
department.”

8 The Ohio Supreme Courl, in its construction of § 200534, con-
trolling upon us here, refused to import into it any other exceptions
than these expressly provided by the statute. See note 7, supra.
Instead it held that “if anvone looks at a book and finds it lewd, he iz
forthwith, under this legislation, goilty . . . .7
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tion of eriminal law in many of the States has long
iustifiably relied.

Since the demands of the case before us do not require
us to reach the question of the wvalidity of Wolf, 1
think this case furnishes a singularly inappropriate ocea-
sion for reconsideration of that deecision, if reconsidera-
tion is indeed warranted. Fven the most cursory exaini-
nation will reveal that the doctrine of the Wolf case has
been of eontinuing importance in the administration of
state eriminal law. Indeed, certainly as regards its “non-
exclusionary' aspect, Wolf did no more than articulate
the then existing assumption among the States that the
federal cases establishing the exelusionary rule “do not
bind us, for they construe provisions of the Federal Con-
stitution, the Fourth and Fifth Amendments, not appli-
cable to the States.” People v. Defore, 242 N. Y. 13, 20,
Though, of eourse, not reflecting the full measure of this
continuing reliance, I find that during the last three
Terms, for instance, the issue of the inadmissibility of
illegally state-obtained evidence appears on an average
of about fifteen times per Term just in the in forma
pauperis eases summarily disposed of by us.  This would
indicate both that the issue which is now being decided
may well have untoward practical ramifieations respect-
ng state cases long sinee disposed of 1 reliance on Holf,
and that were we determined to re-examine that doctrine
we would not lack future opportunity.

The oceasion whieh the Court has taken here is in
the context of a case where the question was briefed not
at all and argued only extremely tangentially. The
unwisdom of overruling Wolf without full-dress argn-
ment is aggravated by the circumstance that that deci-
sion is a comparatively recent one (1949) to which three
members of the present majority have at one time or other
expressly subseribed, one to be sure with explicit mis-
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givings." I would think that our obligation to the States,
on whom we impose this new rule, as well as the obliga-
tion of orderly adherence to our own processes would
demand that we seek that aid which adequate briefing and
argument lends to the determination of an important
issue, It certainly has never been a postulate of judicial
power that mere altered disposition, or subsequent mem-
bership on the Court, is sufficient warrant for overturning
a deliberately decided rule of Constitutional law,

Thus, if the Court was bent on reconsidering Wolf, 1
think that there would soon have presented itself an
appropriate opportunity in which we could have had the
benefit of full briefing and argument. In any event, at
the very least, the present ease should have been set down
for reargument, in view of the inadequate briefing and
argument we have received on the Wolf point. To all
intents and purposes the Court’s present action amounts
to a summary reversal of Welf, without argument.

I am bound to say that what has been done 1s not
likely to promote respect either for the Court’s adjudica-
tory process or for the stability of its decisions. Having
been unable, however, to persuade any of the majority
to a different procedural course, I now turn to the merits
of the present decision.

IT.

Fssential to the majority’s argument against Wolf is
the proposition that the rule of Weeks v. United States,

" Bee Wolf v. Colorade, 338 U, 8., at 39-40; Frvine v. California,
347 U, 8, 128, 133-134, and at 1358139, In the latter case, decided
in 1054, Mr, Justice Jackson, writing for the majority, said (at p. 1541
“We think that the Welf decision should not be overruled, for the
reasons so perzuasively stated therein,” Compare Sehwartz v, Tezns,
344 1. 8, 199, and Stefanelli v. Minard, 342 U, 8. 117, in which the
Walf case was diseussed and in no way disapproved.  And see Pugach
v. Doflinger, 365 U. 8. 458, which relied on Selurvartz,
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232 U. 5. 283, excluding in federal eriminal trials the use
of evidence obtained in violation of the Fourth Amend-
ment, derives not from the “supervisory power” of this
Court over the federal judieial system, but from Consti-
tutional requirement. This is so beeause no one, I sup-
pose, would suggest that this Court possesses any general
gupervisory power over the state courts. Although T
entertain considerable doubt as to the soundness of this
foundational proposition of the majority, ef. Waolf v. Colo-
rado, 338 T. S., at 3940 (eoncurring opinion), T shall
assume, for present purposes, that the Weeks rule “is of
constitutional origin,”

At the heart of the majority’s opinion in this case is
the following syllogism: (1) the rule excluding in federal
criminal trials evidence which is the product of an illegal
search and seizure is a “part and pareel” of the Fourth
Amendment; (2) Wolf held that the “privacy” assured
against federal action by the Fourth Amendment is also
protected against state action by the Fourteenth Amend-
ment; and (3) it is therefore “logically and constitution-
ally necessary” that the Weels exclusionary rule should
also be enforced against the States.

This reasoning ultimately rests on the unsound premise
that because Wolf carried into the States, as part of “the
concept of ordered liberty” embodied in the Fourteenth
Amendment, the principle of “privacy” underlying the
Fourth Amendment (338 U. 5., at 27), it must follow
that whatever configurations of the Fourth Amendment
have been developed in the particularizing federal prece-
dents are likewise to he deemed a part of “ordered liberty,”
and as such are enforeeable against the States. TFor me,
this does not follow at all.

It eannot be teo much emphasized that what was
recognized in Wolf was not that the Fourth Amend-
ment as such is enforeeable against the States as a facet
of due process, a view of the Fourteenth Amendment
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which, as Walf itself pointed out (338 U, 3., at 26), has
long sinee been diseredited, but the principle of privacy
“which is at the core of the Fourth Amendment.” (/d.,
at 27.) It would not be proper to expect or impose any
precise equivalence, either as regards the scope of the
right or the means of its implementation, between the
requirements of the Fourth and Fourteenth Amendments.
For the Fourth, unlike what was said in Wolf of the
Fourteenth, does not state a general prineiple only; it
is a particular command, having its setting in a pre-exist-
ing legal context on which both interpreting deecisions
and enabling statutes must at least build,

Thus, even in a case which presented simply the ques-
tion of whether a partiecular search and seizure was con-
stitutionally “unreasonable”—say in a tort action against
state officers—we would not be true to the Fourteenth
Amendment were we merely to streteh the general prin-
ciple of individual privacy on a Procrustean bed of federal
precedents under the Fourth Amendment. But in this
instance more than that is involved, for here we are
reviewing not a determination that what the state police
did was constitutionally permissible (since the state court
quite evidently assumed that it was not), but a deter-
mination that appellant was properly found guilty of
conduet whieh, for present purposes, it is to be assumed
the State could eonstitutionally punish. Since there iz
not the slightest suggestion that Ohio's policy is “affirma-

tively to sanetion . . . police incursion into privacy”
(338 U. 8., at 28), compare Marcus v. Property Search
Warrant,—, U. 8. —, what the Court is now doing is to

impose upon the States not only federal substantive
standards of “search and seizure” but also the basie fed-
eral remedy for violation of those standards. For I think
it entirely clear that the Weeks exclusionary rule is but
a remedy which, by penalizing past official miseconduet,
15 aimed at deterring such conduet in the future,
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I would not impose upon the States this federal exelu-
sionary remedy. The reasons given by the majority for
now suddenly turning its back on Wolf seem to me notably
nneonvineing.

First, it is said that “the factual grounds upon which
Wolf was based” have since changed, in that more States
now follow the Weeks exclusionary rule than was so
at the time Wolf was decided. While that is true, a
recent survey indieates that at present one half of the
States still adhere to the common-law non-exelusionary
rule, and one, Maryland, retaing the rule as to felonies.
Berman and Oberst, Admissibility of Evidence by an
Unconstitutional Search and Seizure, 55 N. W. L. Rev.
525, 532-533. But in any case surely all this is besides
the point, as the majority itself indeed seems to recognize,
Our concern here, as it was in Wolf, is not with the
desirability of that rule but only with the question
whether the States are Constitutionally free to follow
it or not as they may themselves determine, and the rele-
vanee of the disparity of views among the State on
this point lies simply in the faet that the judgment
involved is a debatable one. Moreover, the very fact on
which the majority relies, instead of lending support to
what is now being done, points away from the need of
replacing voluntary state action with federal compulsion.

The preservation of a proper balance between state
and federal responsibility in the administration of erim-
inal justice demands patience on the part of those who
might like to see things move faster among the States in
this respeet. Problems of eriminal law enforcement vary
widely from State to State. One State, in considering
the totality of its legal picture, may conclude that the
need for embracing the Weeks rule is pressing becanse
other remedies are unavailable or inadequate to seeure
compliance with the substantive Constitutional prineciple
involved. Another, though equally solicitous of Consti-
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tutional rights, may choose to pursue one purpose at a
time, allowing all evidence relevant to guilt to be brought
into a eriminal trial, and dealing with Constitutional
infractions by other means. Still another may consider
the exclusionary rule too rough and ready a remedy. in
that it reaches only unconstitutional intrusiong which
eventuate in eriminal prosecution of the vietims. Fur-
ther, a State after experimenting with the Weeks rule for
a time may, because of unsatisfactory experience with it,
decide to revert to a nonexelusionary rule. And go on.
From the standpoint of Constitutional permissihility in
pointing a State in one direction or another, T do not see
at all why “time has set its face against” the considera-
tions whieh led Mr, Justice Cardozo, then chief judge of
the New York Court of Appeals, to reject for New York
in People v. Defore, 242 N. Y. 13, the Weeks exclusionary
rule. For us the question remains, as it has always been,
one of state power, not one of passing judgment on the
wisdom of one state course or another, In my view this
Court should continue to forebear from fettering the
States with an adamant rule which may embarrass them
i eoping with their own peculiar probhlems in eriminal
law enforeement.

Further, we are told that imposition of the Weeks rule
on the States, makes “very good sense,” in that it will
promote recognition by state and federal officials of their
“mutnal obligation to respeet the same fundamental
eriteria’ in their approach to law enforecement, and will
avoid “‘needless conflict between state and federal
eourts.” " Indeed the majority now finds an ineongruity
in Wolf's diseriminating perception between the demands
of “ordered liberty” as respects the basic right of “pri-
vaey” and the means of securing it among the States.
That pereeption, resting both on a sensitive regard for
our federal system and a sound recognition of this Court’s
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remoteness from particular state problems, is for me the
strength of that decision.

An approach which regards the issue as one of achiev-
ing procedural symmetry or of serving administrative
convenience surely disficures the boundaries of this
Court's funetions in relation to the state and federal
courts. Our role in promulgating the Weeks rule and its
extensions in such cases as Rea, Elkins, and Rios " was
quite a different one than it is here. There, in imple-
menting the Fourth Amendment, we occupied the posi-
tion of a tribunal having the ultimate responsibility for
developing the standards and procedures of judicial ad-
ministration within the judicial system over which it
presides. Here we review State procedures whose measure
is to be taken not against the speecific substantive com-
mands of the Fourth Amendment but under the flexible
contours of the Due Process Clause. I do not believe
that the Fourteenth Amendment empowers this Court to
mould state remedies effectuating the right to freedom
from “arbitrary intrusion by the police” to suit its own
notions of how things should be done, as, for instance the
California Supreme Court did in People v. Cahan, 44 Cal.
2d 434, with reference to procedures in the California
courts or as this Court did in Weeks for the lower federal
courts,

A state convietion comes to us as the complete produet
of a sovereign judicial system, Typically a case will
have heen tried in a trial court, tested in some final appel-
late court, and will go no further. In the comparatively
rare instance when a conviction is reviewed by us on due
process grounds we deal then with a finished produet in
the creation of which we are allowed no hand, and our

10 Rea v, United States, 350 U, 5. 214, Eikins v. United States, 364
U. 8. 206; Rios v. United States, 364 U. 8, 253,
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task, far from being one of overall supervision, is, speak-
ing generally, restricted to a determination of whether
the prosecution was constitutionally fair. The specifies
of trial procedure, which in every mature legal system will
vary greatly in detail, are within the sole eompetence of
the States. T do not see how it ean be said that a trial
becomes wnifair simply beeause a State determines that
evidence may be considered by the trier of fact, regard-
less of how it was obtained, if it is relevant to the one
issue with which the trial is concerned, the guilt or
innocence of the accused. Of course, a court may use its
proecedures as an incidental means of pursuing other ends
than the correct resolution of the controversies hefore it,
Such indeed is the Weeks rule, but if a State does not
choose to use its eourts in this way, T do not believe
that this Court is empowered to impose this much-debated
procedure on loeal courts, however efficacious we may
consider the Weels rule to be as a means of securing
Constitutional rights.

Finally. it is said that the overruling of Wolf is sup-
ported by the established doetrine that the admission in
evidenece of an inveluntary eonfession renders a state con-
vietion constitutionally invalid. Sinee such a eonfession
may often be entirely reliable, and therefore of the great-
est relevance to the issue of the trial, the argument con-
tinues, this doetrine is ample warrant in precedent that the
way evidence was obtained, and not just its relevance, is
eonstitutionally significant to the fairness of a trial. I
believe this analogy is not a true one. The “coerced con-
fession™ rule is certainly not a rule that any illegally
obtained statements may not be used in evidenee. 1
would suppose that a statement which is proeured during
a period of illegal detention, MeNabb v. United States,
318 TU. 8. 332, is, as much as unlawfully seized evidence,
illegally obtained, but this Court has consistently refused
to reverse state eonvietions resting on the use of such
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statements. Indeed it would seem the Court laid at rest
the very argument now made by the majority when in
Lisenba v. California, 314 U. 8. 219, a state coerced con-
fession case, it said (at 235):

“it may be assumed that [the| treatment of the peti-
tioner [by the police] . . . deprived him of his lib-
erty without due process and that the petitioner
would have been afforded preventive relief if he
could have gained access to a court to seek it.

“But illegal acts, as such, committed in the course
of obtaining a confession . . . do not furnish an
answer to the constitutional question we must de-
eide ., . . . The gravamen of his eomplaint is the
unfairness of the use of his confessions, and what
oecurred in their procurement is relevant only as it
bears on that issue.” (Emphasis supplied.)

The point, then, must be that in requiring exelusion of
an involuntary statement of an accused, we are con-
cerned not with an appropriate remedy for what the police
have done, but with something which i= regarded as going
to the heart of our concepts of fairness in judicial proce-
dure. The operative assumption of our procedural system
is that “ours is an accusatorial as opposed to the inquisi-
torial system. Such has been the characteristic of Anglo-
American eriminal justice sinece it freed itself from prae-
tices borrowed by the Star Chamber from the continent
whereby the accused was interrogated for hours on end.”
Watts v, Indiana, 338 U. 8. 40, 55. See Rogers v. Rich-
mond, 365 U. 8. 534, 541. The pressures brought to bear
against an accused leading to a confession, unlike an
nneonstitutional vielation of privacy, do not, apart from
the use of the confession at trial, neecessarily involve
independent Constitutional violations. What is erucial
is that the trial defense to which an accused is en-
titled should not be rendered an empty formality by
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reason of statements wrung from him. for then “the
prisoner has been forced to be the deluded instrument of
his own convietion.” 2 Hawkins, Pleas of the Crown (8th
ed. ), e. 46, § 34, That this is a procedural right, and that
its violation oceurs at the time his improperly obtained
statement is admitted at trial, is manifest. For without
this right all the careful safeguards ereeted around the
giving of testimony, whether by an aceused or any other
witness, would become empty formalities in a procedure
where the most compelling possible evidence of guilt, a
confession, would have already been obtained at the
unsupervised pleasure of the police,

This, and not the diseiplining of the police, as with
illegally seized evidence, is surely the true basis for
excluding a statement of the accused which was uncon-
stitutionally obtained. In sum, I think the coerced con-
fession analogy works strongly against what the Court
does today.

I regret that 1 find so unwise in prineiple and so inex-
pedient in policy a decision motivated by the high pur-
pose of increasing respect for Constitutional rights. But
in the last analysis I think this Court can inerease respect
for the Constitution only if it rigidly respects the limita-
tions which the Constitution places upon it, and respects
as well the prineiples inherent in its own processes. In
the present case I think we exeeed both, and that our
voice beeomes only a voice of power, not of reason.



