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M. Jusrice Harnax, dissenting.

I believe the decision of the Court represents poor
constitutional law and entails harmful consequences for
the country at large. How serious these consequences
may prove to be only time ean tell.  But the basie Haws
in the Court’s justifieation seem to ine readily apparvent
now onee all sides of the problem are considered,

[. InTrRODECTION.

At the outset, it iz well to note exactly what is re-
quired by the Court’s new constitutional code of rules
for confessions,  The foremost requirement, upon which
later acimissibility of a confession depends, is that a four-
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fold warning be given to a person in custody before he
is questioned: namely, that he has a right to remain
silent, that anything he says may be used against him,
that he has a right to eonsult with and have present an
attorney during the questioning, and that if indigent he
has a right to a lawyer without charge. To forgo these
rights, some affirmative statement of rejection iz seein-
ingly required, and threats, tricks, or cajolings to obtain
this waiver are forbidden. If before or during question-
ing the suspeet seeks to invoke his right to remain silent,
interrogation must be forgone or eease; a request for
counsel brings about the same result until a lawyer is
procured. Finally, there are a miscellany of minor di-
rectives, for example, the burden of proof of waiver is on
the State. admissions and execulpatory statements are
treated just like eonfessions, withdrawal of a waiver is
always permitted, and so forth.

While the fine points of this scheme are far less clear
than the Court admits, the tenor is quite apparent. The
new rules are not designed to guard against police bru-
tality or other unmistakably banned formms of coercion.
Those who use third-degree tacties and deny them in
court are equally able and destined to lie as skillfully
about warnings and waivers. Rather, the thrust of the
new rules is to negate all pressures, to reinforee the nerv-
ous or ignorant suspeet, and ultimately to discourage
any confession at all. The aim in short is toward “volun-
tariness” in a utopian sense, or to view it from a different
angle, voluntariness with a vengeance.

To incorporate this notion into the Constitution re-
quires a strained reading of hisgtory and precedent and a
disregard of the very pragmatic concerns that alone may

L ALy disenssion in thi= opinion i directed to the main questions
decided by the Court and necessary to its decision; in ignoring
some of the eollaternl points, T do not mean to imply agreement,
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on oceasion justify such strains. 1 believe that reasoned
examination will show that the Fourteenth Amendment
provides an adequate tool for coping with confessions and
that, even if the Fifth Amendment privilege against self-
inerimination be invoked, its precedents taken as a whole
do not sustain the present rules. Viewed as a choice
hased on pure poliey, these new rules prove to be a highly
debatable if not one-sided appraisal of the competing
interests, imposed over widespread objeetion, at the very
time when judicial restraint is most called for by the
eircumstances.

IT. CoNSTITUTIONAL PREMISES.

It iz most fitting to begin an inquiry into the constitu-
tional preeedents by surveying the limits on confessions
the Court has evolved under the Due Process Clause of
the Fourteenth Amendment. This is so beeause these
cases show that there exists a workable and effective
means of dealing with confessions in a judicial manner;
because the cases are the baseline from which the Court
now departs and so gerve to measure the actual as
opposed to the professed distance it travels; and because
examination of them helps reveal how the Court has
coasted into its present position.

The earliest econfession eases in this Court emerged
from federal prosecutions and were settled on a noncon-
stitiitional basis, the Court adopting the common-law
rule that the absence of inducements, promises, and
threats made a confession voluntary and admissible,
Hopt v. Utah, 110 U. 8. 574; Pierce v. Uniled Stales,
160 17, 8. 355, While a later case said the Fifth Amend-
ment privilege controlled admissibility, this proposition
wasg not itself developed in subsequent decisions.* The

* The decision was Bram v, United Stetes, 165 T, 8. 552 (quoted
by the Conrt, ante, pp. 23-24). Its histonieal premises were after-
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Court did. however, heighten the test of admissibility in
federal trials to one of voluntariness “in faet,” Wan v,
[nited Stales, 266 U. S, 1, 41 (quoted, ante, p. 24),
and then by and large left federal judges to apply the
same standards the Court began to derive in a string of
state court cases,

This new line of decisions. testing admissibility by the
Due Process Clause, began in 1936 with Brown v, Missis-
gippi, 207 U. 8. 278, and must now embrace somewhat
more than 30 full opinions of the Court.” While the
voluntariness rubrie was repeated in many instances, e. g.,
Asheraft v, Tennessee, 322 U. 8, 143, the Court never
pinned it down to a single meaning but on the eontrary
infused it with a number of different values. To travel
quickly over the main themes. there was an initial em-
phasis on reliability, e. g.. Chambers v. Florida, 309 17, 8.
227, supplemented later by coneern over the legality and
fairness of the police practices, e. g., Haley v. Ohio, 332
T 8. 596, in an “accusatorial” system of law enforeement,
Watts v. Indiana, 338 U. S, 49, 54, and still later by close
attention to the individual's state of mind and eapacity
for effective choice, . g., Gallegos v. Colorade, 370 U. 8.

wards disproved by Wigmare, who eoncluded “that no assertions
could be more infounded.” 8 Wigmore, Evidence § 523, at 250, n. 5
(3d ed. 1940). The Court in United States v. Carignan, 342 1. 8.
a6, 41, dechined to choose between Brom and Wigmore, and Stein v,
New York, 336 U, B, 156, 191, n. 35, eallod Bram “diseredited.”
There are, however, several Court epinions which assume in diety
the relevanee of the Fifth Amendment privilege 1o confessions.
Buvdvau v, MeDowell, 256 U, 8, 465, 475 Shotwell v, United States,
71 UL 804, 847, On Bram and the federal eonfession cnses gen-
erally, see Developments in the Law—Confessions, 70 Harv. L. Rev.
fhax, DA0-061 (19066

f Comment, 31 U, Chi. I. Rev. 313 & n. 1 (1964), suyvs that by
the 1964 Term 32 state eoereed confession eases had been decided
by this Court, upart from per euricms. Spano v. New Yark, 300
7. 8. 315, 321, n. 2, colleets 20 of the enses,
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49" The outecome was a continning re-evaluation on the
facts of each case of how much pressure on the suspect
was permissible.

Among the eriteria often taken into aceount were
threats or imminent danger, e. ., Payne v. Arkansas, 350
17, 5. 560, physical deprivations such as lack of sleep or
food, e. g., Reck v. Pate, 367 U, 8. 433, repeated or ex-
tended interrogation, e. g., Ward v. Texas, 316 17, 8. 547,
limnits on access to counsel or friends. Crooker v, Cali-
Jornia, 357 U, 8. 433; Cicenia v. Lagay, 357 U. 8, 504,
length and illegality of detention under state law, e, g.,
Haynes v. Washington, 373 U. 8. 503, and individual
weakness or incapacities, Lynumn v. Illinois, 372 T. S,
528, Apart from direct physieal coercion, however, no
single defanlt or fixed combination of them guaranteed
exclusion, and synopses of the cases would serve little use
hecause the overall gauge has been steadily changing,
usually in the direction of restricting admissibility. But
to mark just what point had been reached before the
Court jumped the rails in Escobedo v. Hlinois, 378 U, S.
478, it 1s worth eapsulizing the then-recent case of Haynes
v. Washington, 373 U. 8. 573. There, Haynes had been
held some 16 or more hours in violation of state law
before signing the disputed confession, had received no
warnings of any kind, and despite requests had heen
refused access to his wife or to counsel, the police indi-
cating that access would be allowed after a confession.
Emphasizing especially this last inducement and reject-
ing some contrary indicia of voluntariness, the Court in
a 5-to-4 deecision held the confession inadmissible.

There are several relevant lessons to be drawn from
this constitutional history. The first is that with 25
vears of precedent the Court has developed an elaborate,

18ee Herman, The Supreme Coutrt and Restrictions on Police
Interrogation, 25 Ohio 8t, L, J, 440, 452458 (1064 - Developments,
supra, note 2, at 9G4-084,
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sophisticated, and sensitive approach to admissibility of
confessions. Tt is “judicial” in its treatment of one case
at a time, see Culombe v. Conneclicut, 367 U. 8. 568, 635
(coneurring opinion of Tar Cuier Justice), flexible in
its ability to respond to the endless mutations of faet
pregented, and ever more familiar to the lower eourts.
Of course, striet certainty is not obtained in this develop-
ing process, but this is often so with constitutional prin-
ciples, and disagreement is usually confined to that
horderland of elose cases where it matters least.

The second poeint is that in practice and from time to
time in prineiple, the Court has given ample recognition
to soclety’s interest in suspect questioning as an instru-
ment of law enforcement, Cases countenancing quite sig-
nifieant pressures can be cited without difficulty,” and the
lower courts may often have been yet more tolerant. Of
course the limitations imposed today were rejected by
necessary implication in case after case, the right to
warnings having been explicitly rebuffed in this Court
many years ago. Powers v, United States, 223 1. 8. 303;
Wilson v. United States, 162 U. 8. 613. As recently as
Haynes v. Washington, 373 U. 8. 503, 515, the Court
openly acknowledged that questioning of witnesses and
suspeets “is undoubtedly an essential tool in effective law
enforeement.” Accord, Crooler v. California, 357 U. S.
433, 441.

Finally, the cases disclose that the language in many
of the opinions overstates the actual course of decision.
It has been said, for example, that an admissible con-
fession must be made by the suspeet “in the unfettered
exercise of his own will,” Malloy v. Hogan, 378 U. 8. 1, 8,

*8ee the ensos synopsized in Herman, supre, note 5, at 4350, nn.
J6-40. One not too distant example iz Stroble v, Colifornin, 543
11, 8. 181, in which the suspect was kicked and threatened after his
arrest, questioned a little later for two hours, and denied permizsion
to see a lawyer; the resulting confession was held admissible.
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and that “a prisoner is not ‘to be made the deluded in-
strument of his own convietion,”” Culombe v. Connec-
tieut, 367 U, S. 568, 5381 (separate opinion). As the
Court notes today, suech principles are “often quoted
but rarely heeded to the full degree.” Jolinson v. New
Jersey, post, p. 10. Even the word “voluntary” may
be deemed somewhat misleading, espeeially when one
considers many of the confessions that have been
brought under its umbrella. See, . ., supra, n. 5. The
tendency to overstate may be laid in part to the flagrant
faets often before the Court; but in all events one must
recognize how it has tempered attitudes and lent some
color of authority to the approach now taken by the
Court.

I turn now to the Court’s asserted reliance on the Fifth
Amendment, an approach which 1 frankly regard as a
trompe Uoeil. The Court’s opinion in my view reveals
no adequate basis for extending the Fifth Amendment’s
privilege against self-inerimination to the police station.
Far more important, it faile to show that the Court’s new
rules are well supported, let alone compelled, by Fifth
Amendment precedents. Instead, the new rules actually
derive from quotation and analogy drawn from prece-
dents under the Sixth Amendment, which should properly
have no bearing on police interrogation,

The Court’s opening contention. that the Fifth Amend-
ment governs police station confessions, is perhaps not
an impermissible extension of the law but it has little
to commend itself in the present eirenmstances,  Histori-
cally. the privilege against self-inerimination did not bear
at all on the use of extra-judicial confessions, for which
distinet standards evolved; indeed, “the history of the
two prineiples is wide apart, differing by one hundred
vears in origin, and derived through separate lines of
precedents . . . " § Wigmore, Tvidence § 2266, at 401
(MeNaughton rev. 1961). Practice under the two doe-
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trines has also differed in a number of important respects.”
Even those who would readily enlarge the privilege ap-
pear to coneede some linguistie difficulties sinee the Fifth
Amendment in terms proseribes only compelling any per-
son “in any eriminal ease to be a witness against himself.”
See Kamisar, Equal Justice in Criminal Proeedure, in
Criminal Justice in Our Time 25-26 (1965).

Though weighty, 1 do not say these points and sim-
ilar ones are eonclusive, for as the Court reiterates the
privilege embodies basie prineiples always eapable of
expansion.” Certainly the privilege does represent a pro-
tective concern for the accused and an emphasis upon
aceusatorial rather than inquisitorial values in law en-
forcement, although this is similarly true of other limita-
tions such as the grand jury requirement and the reason-
able doubt standard. Aecusatorial values, however, have
openly heen absorbed into the due process standard gov-
erning confessions; this indeed is why at present “the
kinship of the two rules [governing confessions and self-
inerimination ] is too apparent for denial.”  MeCormick,
Fvidence 155 (1954). Sinee extension of the general
prineiple has already occurred, to insist that the privilege
applies as such serves only to earry over inapposite his-
torieal details and engaging rhetorie and to obseure the
poliey choices to be made in regulating confessions.

“ Among the exumples given in 8 Wigmore, Evidence § 2206, at
401 (MeNaughton rev. 1061), are these: the privilege applies to
any witness, eivil or eriminal, but the eonfession mle profects only
criminal defendants; the privilege deals only with eompulsion, while
the confession rule may exelude statements obtained by trick or
promise; and where the privilege has been nullificd—nss by the
English Bankruptey Aet—the confession rule may still operate.

" Additionally, there are precedents and even historieal argumenis
that can he arrayed i favor of bringing extra-logal questioning
within the privilege. See generally  Maguire, Evidenee of Guilt
§2.03, ot 15-16 (1950).
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Having decided that the Fifth Amendment privilege
does apply in the police station, the Court reveals that
the privilege imposes more exacting restrictions than
does the Fourteenth Amendiment’s voluntariness test.®
It then emerges from a diseussion of Escobedo that the
Fifth Amendment requires for an admissible confession
that it be given by one distinetly aware of his right not
to speak and shielded from “the compelling atmosphere”
of interrogation. See ante, pp. 27-28. IFrom these key
premises, the Court finally develops the safeguards of
warning, counsel. and o forth. T do not believe these
premises are sustained by precedents under the Fifth
Amendment."

The more important premise is that pressure on the
suspect must be eliminated though it be only the subtle
influence of the atmosphere and surroundings. The
Fifth Amendment, however, has never heen thought to
forbid all pressure to ineriminate one’s self in the situa-
tions covered by it. On the contrary, it has been held
that failure to ineriminate one’s self can result in denial

* This, of eourse, i implicit in the Conrt’s introduetory announce-
ment that “our decision in Malloy v. Hogan, 876 U. 8. 1 (1064)
[extending the Fifth Amendment to the States] necessitates an
examination of the scope of the privilege in state cuses e woell”
Ante, p. 25. Tt i2 also inconsistent with Malloy itzelf, in which
extension of the Fifth Amendment to the States rested in part on
the view that the Due Process Clause rostrietion on state confessions-
hi= in recent years been “ihe same standard” as that imposed in
federal proseeutions assertedly by the Fifth Amendment, 378
U.8,;at 14,

*T lay aside Eseobedo itself: it contains oo TeASONINE Or even
general conelusions addressed to the Fifth Amendment and indeed
its citation in this regard seemis suiprising in view of Hseobedo's
primary teliance on the Sixth Amendment. As the Court reeog-
nizes by the lines it draws in Johnson v, Cassidy, post, pp. 12-13, the
present rules eannot be charged to Escobedo and they must be
defended on their own merits.
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of removal of one's case from state to federal court,
Maryland v. Soper, 270 U. 8. 9; in refusal of a military
commission, Orlof v. Willoughby, 345 U, 8. 83; in denial
of a discharge in bankruptey, Kaufman v. Hurwitz, 176
. 2d 210; and in numerous other adverse consequences.
See 8 Wigmore, Evidence § 2272, at 440445, n., 17
{MeNaughton rev. 1961); Maguire, Evidence of Guilt
£2,062 (1959). This is not to say that short of jail or
torture any =anection is permissible in any case; policy
and history alike may impose sharp limits. See, e. g.,
Griffin v. California, 380 1. 8. 609. However, the Court’s
ungpoken assumption that any pressure violates the
privilege is not supported by the precedents and it has
failed to show why the Fifth Amendment prohibits that
relatively mild pressure the Due Process Clause permits.

The Court appears similarly wrong in thinking that
precise knowledge of one's rights is a settled prerequisite
under the Fifth Amendment to the loss of its protections.
A number of lower federal court cases have held that
erand jury witnesses need not alwayvs be warned of their
privilege, e. g., United States v. Scully, 225 F, 2d 113,
116, and Wigmore states this to be the better rule for
trial witnesses. See 8 Wigmore, Evidence § 2269 (Me-
Naughton rev. 1961). Cf. Henry v. Mississippi, 379
U. 8. 443, 451452 (waiver of constitutional rights by
counsel despite defendant’s ignorance held allowable).
No Fifth Amendment precedent is cited for the Court’s
contrary view., There might of eourse be reasons apart
from Fifth Amendment precedent for requiring warning
or any other safeguard on questioning but that is a dif-
ferent matter entirely. See infra, pp. 13-15.

A closing word must be said about the Assistance of
Counsel Clause of the Sixth Amendment, which is never
expressly relied on by the Court but whose judicial prece-
dents turn out to be linehpins of the confession rules
announced today. To support its requirement of a
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knowing and intelligent waiver, the Court cites to John-
son v. Zerbst, 304 U. S. 458, ante, p. 37: appointment
of counsel for the indigent suspeet is tied to Gideon v.
Wainwright, 372 U, 8, 335, and Douglas v. California,
372 U. 8. 353, ante, p. 35; the silent-record doetrine is
borrowed from Carnley v. Cochran, 369 U, S, 506, ante,
p. 37, as is the right to an express offer of counsel, ante,
p. 33. All these cases imparting glosses to the Sixth
Amendment concerned counsel at trial or on appeal.
While the Court finds no pertinent difference between
judieial proceedings and police interrogation, T believe
the differences are so vast as to disqualify wholly the
Sixth Amendment precedents as suitable analogies in the
present cases."

The only attempt in this Court to carry the right to
counsel into the station house oeeurred in Fscobedo, the
Court repeating several times that that stage was no less
“eritieal” than trial itself. See 378 U, 8., 485-488. This
is hardly persuasive when we consider that a grand jury
inquiry, the filing of a eertiorari petition, and eertainly the
purchase of narcoties by an undercover agent from a
prospective defendant may all be equally “eritical” yet
provision of eounsel and advice on that score have never
been thought compelled by the Constitution in sueh
cases. The sound reason why this right is so freely ex-
tended for a eriminal trial is the severe injustice risked by
confronting an untrained defendant with a range of
technical points of law, evidence, and tacties familiar
to the prosecutor but not to himself. This danger shrinks
markedly in the police station where indeed the lawyer

W 8inee the Court conspicuonsly does not asseri that the Sixth
Amendment itself warrants its new police-interrogation roles, there
i« no reason now to draw out the extremely powerinl historieal and
precedential evidenee that the Amendment will bear no sueh menn-
ing. See generally Friendly, The Bill of Rights as a Code of Criminal
Provedure, 53 Calif. L. Ttev. 929, B43-048 (1065).
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in fulfilling his professional respongibilities of necessity
may become an obstacle to truthfinding.  See iifra, n. 12,
The Court's summary eitation of the Sixth Amend-
ment eases here seems to me best deseribed as “the
domino method of constitutional adjudieation . . .
wherein every explanatory statement in a previous opin-
ion 1s made the basis for extension to a wholly different
situnation.” Friendly, supra, n. 10. at 950.

IT1. Poricy CONSIDERATIONS.

Fxamined as an expression of publie policy, the Court’s
new regime proves so dubious that there can be no due
compensation for its weakness in constitutional law.
Forgoing discussion has shown, 1 think, how mistaken is
the Court in implying that the Constitution has struck
the balance in favor of the approach the Court takes.
Aunte, p. 41. Rather, precedent reveals that the Four-
teenth Amendment in praetice has been construed to
strike a different balanee, that the Fifth Amendment
gives the Court little solid support in this context, and
that the Sixth Amendment should have no bearing at
all. Legal history has been stretched before to satisfy
deep needs of society. In this instance, however, the
Court has not and eannot make the powerful showing
that its new rules are plainly desirable in the context of
our society, something which is surely demanded before
those rules are engrafted onto the Constitution and im-
posed on every State and county in the land,

Without at all subseribing to the generally black pie-
ture of police conduet painted by the Court, 1 think it
must be frankly recognized at the outset that police
questioning allowable under due process precedents does
inherently entail some pressure on the suspeet and does
seek advantage in his ignorance or weaknesses. The
atmosphere and questioning techniques, proper and fair
though they be, do in themselves exert a tug on the sus-



759, 760, 761 & 584—DISSENT (A)
MIRANDA v. ARIZONA, 13

pect to confess. and in this light “[t]o speak of any con-
fessions of erime made after arrest as being ‘voluntary’
or ‘uncoerced” iz somewhat inaceurate, although tradi-
tional. A confession is wholly and ineontestably volun-
tary only if a guilty person gives himself up to the law
and becomes his own aceuser.” Asherafl v. Tennessee,
322 U. 8. 143, 161 (Jackson, J., dissenting). Until today,
the role of the Constitution has been only to sift out
undue pressure. not to assure spontaneous confessions,"

The Court's new rules aim to offset these minor pres-
sures and disadvantages intrinsic to any kind of police
interrogation. The rules do not serve due process inter-
est in preventing blatant eoercion sinee, as I noted earlier,
they do nothing to contain the policeman who is pre-
pared to lie from the start. The rules work for reli-
ability in confessions almost only in the Pickwickian
sense that they ean prevent some from being given at
all’ In short, the benefit of this new regime is simply
to lessen or wipe out the inherent compulsion and in-

lnder . . . o« test [of “but for” causation], virtually no state-
ment would be voluntary because very few people give ineriminating
statements in the absence of official action of some kind.

"In fact, the eoneept of involuntariness seems to be used by the
courts as a shorthand to refer to practices which are repellent {o
civilized standards of deeeney or which, under the cirenm=anees,
are thought to apply a degree of pressure to an individual which
unfuirly impairs his eapacity to make a rational choice” Baior
& Vorenberg, Arrest, Detention, Interrogation and the Right to
Coumeel, 66 Col. L. Rev. 62, 73 (1966).

'* The Court's vision of a lowyer “mitigat [ing] the dangers of un-
trustworthiness™ (ante, p. 32) by witnessing eoervion and assisting
avenracy in the eonfession is largely o faney: for if counsel arrives,
there is rarely going to be o police station confession. Waitts v,
Indiana, 338 U. 8. 49, 50 (Jackson, J., dissenting) : “TAlny lawver
worth his salt will tell the suspeet in no uneertain terms to muke
no statement 1o poliee under any eireumstances.”” See Fuker & Flson,
Counsel for the Suspeet, 49 Minn. L. Tev, 47, Gi-6S (1064,
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equalities to whieh the Court devotes some nine pages of
deseription.  Ante, pp. 10-18,

What the Court largely ignores is that its rules impair,
if they will not eventually serve wholly to frustrate, an
instrument of law enforcement that has long and quite
reasonably been thought worth the price paid for it.'
There can be little doubt that the Court’s new code
would markedly decrease the number of eonfessions. To
warn the suspeet that he may remain silent and remind
him that his eonfession may be used in eourt are minor
obstruetions. To require also an express waiver by the
suspeet and an end to questioning whenever he demurs
must heavily handicap questioning. And to suggest or
provide counsel for the suspeet simply invites the end
of the interrogation. See, supra, n. 12,

How much harm this deeision will infliet on law en-
forecement eannot fairly he predieted with accuracy.
Evidence on the role of confessions is notoriously incom-
plete, see Developments, supra, n. 2, at 941-944 and little
iz added by the Court’s reference to the FBI experience
and the resources believed wasted in interrogation. See
infra, n. 19, and text. We do know that some erimes
cannot be solved without confessions, that ample expert
testimony attests to their importance in erime control,"
and that the Court is taking a real risk with society's

1% This need is, of eourse, what makes =0 misleading the Conrt's
comparizon of o probaie jndge readily setting aside as inveluntary
the will of an old lady badgered and beleaguered by the new heirs,
Ante, pp. 1920, n. 26. With wills, there is no public interest save
in a totally free choice; with confessions, the solution of crime is n
conntervailing gaim, however the halanee 15 resolved.

" 8ee, g, g., the voluninous eitations to congressional eommitiee
testimony and other sources collected in Culombe v, Canneeticut,
a67 U, B, 568, 578-570 (Frankfurter, .J
judgment and an opinion).

4 annovuneing the Court's
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welfare in imposing its new regime on the country. The
social costs of erime are too great to eall the new rules
anything but a hazardous experimentation.

While passing over the costs and risks of its experi-
ment, the Court portrays the evils of norimal police ques-
tioning in terms which T think are exaggerated. Albeit
stringently confined by the due process standards inter-
rogation i no doubt often ineonvenient and unpleasant
for the suspect. However, it i no less so for a man to
be arrested and jailed, to have his house searched, or to
stand trial in court. yet all this may properly happen to
the most innoeent given probable cause, a warrant, or an
indietment, Society has always paid a stiff price for law
and order, and peaceful interrogation is not one of the
dark moments of the law.

This brief statement of the competing considerations
seems to me ample proof that the Court’s preference is
highly debatable at best and therefore not to be read into
the Constitution. However, it may make the analysis
more graphie to consider the actual facts of one of the
four cases reversed by the Court., Miranda v. Arizona
serves best, being neither the hardest nor easiest of the
four under the Court's standards.*

On March 3. 1963, an 18-year-old girl was kidnapped
and foreibly raped near Phoenix, Arizona. Ten days
later, on the morning of Mareh 13, petitioner Miranda
was arrested and taken to the police station. At this
time Miranda was 23 years old, indigent, and eduecated
to the extent of completing half the ninth grade. He
had “an emotional illness” of the schizophrenie type,

Wiln Westover. o seasoned eriminal was practically given the
Conrt's Tull eomplement of warnings and did ot heed them. The
Stewnet ease, on the other hand, involves long detention and sne-
cessive questiomng.  In Vignera, the faets are complieated and the
record =omewhat incomplete,
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according to the doetor who eventually examined him;
the doetor’s report also stated that Miranda was “alert
and oriented as to time, place, and person,” intelligent
within normal limits, competent to stand trial, and sane
within the legal definition. At the police station, the
vietim picked Miranda out of a line up, and two officers
then took him into a separate room to interrogate him,
starting about 11:30 a. m, Though at first denying his
guilt, within a short time Miranda gave a detailed oral
confession and then wrote out in his own hand and
signed a brief statement admitting and deseribing the
crime, All this was accomplished in two hours or less
without any foree, threats or promises and-—I will assume
this though the record is uncertain, ante. 53-54 & nn.
G6-67—without any effective warnings at all.

Miranda’s oral and written confessions are now held
inadmissible under the Court’s new rules. One is en-
titled to feel astonished that the Constitution ean be
read to produce this result. These confessions were ob-
tained during brief, daytime questioning conducted by
two officers and unmarked by any of the traditional in-
dicia of coercion. They assured a convietion for a brutal
and unsettling erime, for which the police had and quite
possible could obtain little evidence other than the vie-
tim's identifications, evidence which is frequently un-
reliable.  There was, in sum. a legitimate purpose, no
pereeptible unfairness. and certainly little risk of injus-
tice in the interrogation. Yet the resulting confessions,
and the responsible course of police practice they repre-
sent, are to be sacrificed to the Court's own fine spun
coneeption of fairness which 1 seriously doubt is shared
by many thinking citizens in this country.”

" Justice, theugh due to the accused, is due to the aceuser also.
The concept of fairness must not be strained il it is narrowed to
u filament. We are to keep the balanee troe” Suyder v, Massa-
chuselts, 201 U. 8, 97, 122 (Cardozo, J.).
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The tenor of judicial opinion also falls well short of
supporting the Court’'s new approach. Although Esco-
bedo has widely been interpreted as an open invitation
to lower courts to rewrite the law of confessions, a sig-
nificant heavy majority of the state and federal decisions
in point have sought quite narrow interpretations.,”” Of
the courts that have accepted the invitation, it is hard
to know how many have felt compelled by their best
guess as to this Court's likely construction; but none of
the state decisions saw fit to rely on the state privilege
against self-incrimination, and no deecision at all has
gone as far as this Court goes today.'

" A narrow reading i= given in: Cone v, United States, — F. %]
— (C. A. 2d Cir); Doviz v. Narth Caroling, 330 F. 2d 770 (C. A.
4tk Cir.); Edwards v. Holman, 342 F. 24 (C. A, Bth Cir):
United States ex rel. Townsend v. Ogilvie, 334 F, 20 837 (€. A.
7th Cir); People v, Hartgraves, 31 11 2d 375, 202 N, I 2d 33:
State v. Fox, — lown 131 N, W. 2d 684; Carson v, Comnion-
weelth, 3832 8. W. 2d 85 (Ky.); Parker v. Warden, 205 A, 2d 418
(Md.); State v. Howard, Mo, —, 383 8. W. 2d 701 (Div. No.
1); Bean v. State, — Nev. —, 398 P. 9 251 Hodgson v, New
Jersey, — N. J. —, A 2d —; People v. Gunner, 15 5. Y. 2d
226, 205 N, E. 2d 852; Commaomwealth ex rel. Linde v, Maroney,.
416 Pa. 331, 206 A, 2d 288; Browne v. State, 24 Wis. 2d 401, 131
N.W.2d 160,

An ample reading i given in: Russo v, New Jorsey, 351 F. 24
420 (C. A, 3d Cir.); Weight v. Dickson, 336 F. 20 87 (C. A, il
Cir.); People v. Dorado, 02 Cal, 2d 350, 308 . 24 361: State v.
Defour, — R L —, 206 A, 2d 82; Stale v, Nealy, 320 Ore, 487,
305 P, 2d 557, modified, 308 P. 2d 482,

The eases in both eategories are those readily available: there are
certainly many others,

% For instance, the catalyvtie case of People v, Dorado, 62 Cal. 2d
abl), 308 P. 2d 361, reguired warning of the right 1o connsel and to
silence but said nothing abowt appointed counsel, ahont an affimg-
five statement of waiver, about prevailing on the siuspeet o change
his mind, about exeulpatory statements, or mueh else in the Conrt's
new code,  See Traynor, The Devils of Due Proeess in Criminal
Deteetion, Detention, and Trial, p. 26 (1966 Cardozo Lecture, N. Y_
City Bar Assn., multilith copy).




759, 760, 761 & 584 —DISSENT (A)
18 MIRANDA ». ARIZONA.

It is also instruective to compare the attitude in this
case of those responsible for law enforcement with the
official views that existed when the Court undertook
three major revisions of prosecutorial praetice prior to
this case, Johnson v. Zerbst, 304 U. 8. 458, Mapp v. Ohio,
367 U. 8. 643, and Gideon v. Waimwright, 372 U, 8. 335.
In Johnson, which established that appointed counsel
must be offered the indigent in federal eriminal trials, the
Federal Government all but conceded the basic issue,
which had in fact been recently fixed as Department of
Justiee policy. See Beany, Right to Counsel 20-30, 3642
(1955). In Mapp, which imposed the exelusionary rule
on the States for Fourth Amendment violations, more
than half of the States had themselves already adopted
the rule. See 367 U. 8., at 651. In Gideon, which ex-
tended Johnson v. Zerbst to the States, an amicus brief
was filed by 22 States and Commonwealths urging that
course; only two States beside the respondent came for-
ward to protest. See 372 U. 8., at 335. By contrast, in
this ease new restrictions on police questioning have been
opposed by the United States and in an amicus brief
signed by 26 States and Commonwealths, not including
the three other States who are parties. No State in the
country has urged this Court to impose the newly an-
nounced rules, nor has any State chosen to go nearly so
far on its own.

The Court in closing its general discussion invokes the
practice in federal and foreign jurisdictions as lending
weight to its new curbs on confessions for all the States.
A brief résumé will suffice to show that none of these
jurisdictions has struck so one-sided a balance as the
Court does today. Heaviest relianee is placed on the
FBI practice. Differing eircumstances may make this
comparison quite untrustworthy,™ but in all eventz the

W The Conrt's ebiter dictum notwithstanding, ente, p. 48, there
is some hasis Tor believing that the siaple of FBL ermningl work
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FBI falls sensibly short of the Court’s formalistie rules.
For example, there is no indication that FBT agents must
obtain an affirmative “waiver” before they pursue their
guestioning, Nor is it elear that one invoking his right
to silenee may not be prevailed upon to change his mind.
And the warning as to appointed ecounsel apparently indi-
eates only that one will be assigned by the judge when
the suspect appears before him; the thrust of the Court’s
rules is to induce the suspect to obtain appointed counsel
before continuing the interview. See ante, pp. 4648,
Apparently American military practice, briefly mentioned
by the Court, has these same limits and is still less favor-
able to the suspeet than the FBI warning, making no
mention of appointed counsel. Developments, supra,
n. 2, at 1084-1089,

The law of the foreign eountries deseribed by the Court
also refleets a more moderate coneeption of the rights of
the aceused as against those of society when other data
is considered. Concededly, the English experience is
most relevant. In that eountry, a caution as to silence
but not counsel has long been mandated by the “Judges’
Rules,” which also place other somewhat impreeise limits
on police eross-examination of suspeets, However, in the
court’s diseretion confessions can be and apparently quite
frequently are admitted in evidence despite disregard of
the Judges’ Rules, so long as they are found voluntary
under the common-law test. Moreover, the check that
exists on the use of pretrial statements is counterbal-
anced by the admissibility of fruits of an illegal confes-
gion and by the judge's often-used authority to comment
adversely on the defendant's failure to testify.*

differs importantly from mueh erime within the ken of loeal police.
The kill and rvesourees of the FBI may alza be nnnsual.

#* For eitations and disenssion eovering each of these points, see
Developments, sipra, n, 2, at 1001-1007,
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India and Scotland are the other examples chosen hy
the Court. In the former, the general ban on police-
addueed confessions ecited by the Court is subject to a
major exception: if evidence is uncovered by police ques-
tioning, it ig fully admissible at trial along with the con-
fession itself, so far as it relates to the evidence and is
not blatantly coerced. See Developments, supra, n. 2,
at 1106-1110. Seotland’s limits on interrogation do
measure up to the Court’s; however, restrained comment
at trial on the defendant’s failure to take the stand is
allowed the judge. and in many other respects Seotch law
redresses the prosecutor’s disadvantage in ways not per-
mitted in this ecountry.® The Court ends its survey by
imputing added strength to our privilege against self-
inerimination since, by contrast to other countries, it is
embodied in a written Constitution. Considering the
liberties the Court has today taken with constitutional
history and precedent. few will find this emphasis
persuasive.

In elosing this necessarily trunecated disenssion of poliey
considerations attending the new confession rules, some
reference must be made to their ironic untimeliness,
There is now in progress in this country a massive re-
examination of eriminal law enforeement procedures on
a seale never before witnessed. Participants in this
undertaking include a Speeial Committee of the Ameri-
can Bar Association, under the chairmanship of Chief
Judge Lumbard of the Court of Appeals for the Second
Cireuit; a distinguished study group of the Ameriean
Law Institute, headed by Professor Vorenberg of the

2 (On comment, see Harding, Other Auswers: Bearch and Seigure,
Coereed Confessions, and Criminal Trial in Seotland, 118 T, Ta. L.
Rev, 165, 181 and . O6-07 (1964).  Other examples are less srrin-
gent seareh nnd seizure rides and no antomatie exelusion for violation
of themy, if,, ar 167-160: guilt based on mujoriy jury verdiets, .,
at 185 and pre-trial discovery of evidence on both sides, #f., at 175,
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Harvard Law School; and the President’s Commission
on Law Enforeement and Administration of Justice,
under the leadership of the Attorney General of the
United States.®™  Studies are also being condueted by the
Distriet of Columbia Crime Commission, the Georgetown
Law Center, and by others equipped to do practical re-
search.” There are also signs that legislatures in some
of the States may be preparing to re-examine the problem
before us.*

It is no secret that concern has been expressed lest
long-range and lasting reforms be frustrated by this
Court’s too rapid departure from existing constitutional
standards. Despite the Court's diselaimer, the practical
effect of the deeision made today must inevitably be to
handicap seriously sound efforts at reform, not least by
removing options necessary to a just eompromise of com-
peting interests. Of course legislative reform is rarely
gpeedy or unanimous, though this Court has been more
patient in the past.®™ But the legislative reforms when

=2 0F particular relevinee is the ALI's drafting of 5 Model Code
of Pre-Arraignment Procedure, now in its first tentmtive drafi.
While the ABA and National Commission studies have wider scope,
the former is lending its adviee to the ALL project and the executive
director of the latter is one of the reporters for the Model Code,

* Bee Brief for the United States in Westover, p, 45. The N. Y.
Times, June 3, 1966, p. 38 (eity ed) reported that the Ford
Foundation has awnrded 81,100,000 for a five-vear sty of arrests
and confessions in New Yaork,

* The New York Assembly recently passed a bill to require cer-
fain warnings before an admissible confession is taken, though the
rules are less striet than are the Court's. N, Y. Times, May 24, 1060,
. 36 (late city ed.).

**The Court waited 11 vears after Wolf v. Colorado, 335 17, 8, 25,
declared privaey against improper state intrusions to he eonstitution-
ally safeguarded before it concluded in Mapp v. Ohio, 367 U, S
643, that adequate state remedies had not been provided to proteet
this interest so the exclusionary rule was necessary,
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they came would have the vast advantage of empirical
data and comprehensive study, they would allow experi-
mentation and use of 'solutions not open to the courts,
and they would restore the initiative in eriminal law
reform to those forums where it truly belongs.

IV. CoxcrLusions.

All four of the eases involved here present express
claims that confessions were inadmissible, not because
of coercion in the traditional due proeess sense, but solely
because of lack of counsel or lack of warnings concern-
ing counsel and silence. For the reasons stated in this
opinion, T would adhere to the due process test and reject
the new requirements inaugurated by the Court.  On this
premise my disposition of each of these cases can be
stated briefly.

In two of the three cases coming from state courts,
Miranda v. Arizona (No. 759) and Vignera v. New York
(No. 760), the confessions were held admissible and no
other errors are alleged by petitioners. I would affirm
in these two cases. The other state case is Stewart v.
California (No. 584 ), where the state supreme court held
the confession inadmissible and reversed the convietion.
In that case T would disiniss the writ of certiorari on the
ground that no final judgment is before us, 28 T. 8, C.
$1201 (1964 ed.); putting aside the new trial open to
the State in any event, the confession itself has not even
heen finally excluded since the California Supreme Court
left the State free to show proof of a waiver., If the
merits of the deeision in Stewart be reached, then 1 be-
lieve it should be reversed and the ease remanded so the
state supreme court may pass on the other elaiing avail-
able to respondent,

In the federal case, Westover v. United States (No.
761), a number of issues are raised by petitioner apart
from the one-already dealt with in this dissent. None of
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these other elaims appears to me tenable, nor in this con-
text to warrant extended dizcussion. It is urged that
the confession was also inadmissible because not volun-
tary even measured by due process standards and beeause
federal-state cooperation brought the MeNabb-Mallory
rule into play under Anderson v. United States, 318 U. 8.
350. However, the facts alleged fall well short of coer-
eion in my view, and I believe the involvement of fed-
eral agents in petitioner's arrest and detention by the
State too slight to invoke Anderson. 1 agree with the
lower court that the admission of the evidenee now pro-
tested by petitioner was at most harmless error, and two
final contentions—one involving weight of the evidence
and another improper proseeutor comment—seem to me
without merit. I would therefore affirm Westover's
convietion.

In conelusion: Nothing in the letter or the spirit of
the Constitution or in the precedents squares with the
heavy handed and one-sided action that is so precipi-
tously taken by the Court in the name of fulfilling its
constitutional responsibilities. The foray which the
Court takes today brings to mind the wise and farsighted
words of Mr. Justice Jackson in Douglas v. Jennetle,
319 U. S. 157, 181 (separate opinion); “This Court is
forever adding new stories to the temples of constitu-
tional law and temples have a way of collapsing when
one story too many is added.”



