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may be the person who most needs counsel. As the
California Supreme Court has aptly put it:

“Finally, we must recognize that the imposition
of the requirement for the request would diserimi-
nate against the defendant who does not know his
rights. The defendant who does not ask for counsel
is the very defendant who most needs counsel. We
cannot penalize a defendant who, not understanding
his constitutional rights, does not make the formal
request. and by such failure demonstrates his help-
lessness. To require the request would be to favor
the defendant whose sophistication or status has
fortuitously prompted him to make it.” People v.
Dorado, 62 Cal. 2d 338, 351, 398 P. 2d 361, 369-370,
42 Cal. Rptr. 169, 177-178 (1965) (Tobriner, J.).

In Carnley v. Cochran, 369 U. S. 506, 513 (1962), we
stated: “[I]t is settled that where the assistance of coun-
sel is a constitutional requisite, the right to be furnished
counsel does not depend on a request.” This proposition
applies with equal force in the context of providing
counsel to proteet an accused’s Fifth Amendment privi-
lege in the face of interrogation.®* Although the role of
counsel at trial differs from the role during interrogation,
the differences are not relevant to the question whether a
request is a prerequisite.

Accordingly we hold that an individual held for inter-
rogation must be clearly informed that he has the right
to consult with a lawyer and to have the lawyer with
him during interrogation under the system for protecting
the privilege we delineate today. As with the warnings
of the right to remain silent and that anything stated
can be used in evidence against him, this warning is an
absolute prerequisite to interrogation. No amount of

4 See Herman, The Supreme Court and Restrictions on Police
Interrogation, 25 Ohio St. L. J. 449, 480 (1964).
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circumstantial evidence that the person may have been
aware of this right will suffice to stand in its stead. Only
through such a warning is there ascertainable assurance
that the accused was aware of this right.

If an individual indicates that he wishes the assistance
of counsel before any interrogation occurs, the authorities
cannot rationally ignore or deny his request on the basis
that the individual does not have or eannot afford a re-
tained attorney. The financial ability of the individual
has no relationship to the scope of the rights involved
here. The privilege against self-inerimination secured
by the Constitution applies to all individuals. The need
for counsel in order to protect the privilege exists for
the indigent as well as the affluent. In fact, were we to
limit these constitutional rights to those who can retain
an attorney, our decisions today would be of little sig-
nificance. The cases before us as well as the vast major-
ity of confession cases with which we have dealt in the
past involve those unable to retain counsel.* While
authorities are not required to relieve the accused of his
poverty, they have the obligation not to take advantage
of indigence in the administration of justice.”” Denial

40 Estimates of 50-90% indigency among felony defendants have
been reported. Pollock, Equal Justice in Practice, 45 Minn. L. Rev.
737, 738-739 (1961); Birzon, Kasanof and Forma, The Right to
Counsel and the Indigent Accused in Courts of Criminal Jurisdiction
in New York State, 14 Buff. L. Rev. 428, 433 (1965).

11 See Kamisar, Equal Justice in the Gatehouses and Mansions
of American Criminal Procedure, in Criminal Justice in Our Time
(1965), 64-81. As was stated in the Report of the Attorney Gen-
eral’s Committee on Poverty and the Administration of Federal
Criminal Justice (1963), p. 9:

“When government chooses to exert its powers in the eriminal area,
its obligation is surely no less than that of taking reasonable meas-
ures to eliminate those factors that are irrelevant to just administra-
tion of the law but which, nevertheless, may occasionally affeet
determinations of the accused’s liability or penalty. While govern-




