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From: The Chief Justice

Circulated:
privilege applicable to the States, and held that the sub-

stantive standards underlying the privilege applied vBeirculated = oJUN 10 1966
full foree to state court proceedings. There, as in Murphy
v. Waterfront Comm'n, 378 U. 8. 52 (1964), and Griffin v.
California, 380 U. 8. 609 (1965), we applied the exist-
ing Fifth Amendment standards to the case before us.
Aside from the holding itself, the reasoning in Malloy
made clear what had already become apparent—that the
substantive and procedural safeguards surrounding ad-
missibility of confessions in state eases had become ex-
ceedingly exacting, reflecting all the policies embedded
in the privilege, 378 U. 8., at 7-8.** The voluntariness
(loetrine in the state cases, as Malloy indicates, encom-
passes all interrogation practices which are likely to exert
such pressure upon an individual as to disable him from

 The decisions of thi=s Court have guaranteed the same procedi-
tal protection for the defepdant whether his confession was nz=ed
in a federal or state conrt. 1t i= now axiomatic that the defendant’s
constitutional rights have heen violated i hiz convietion = based,
in whole or in part, on an involuntary confession, regardless of its
truth or falsity. Rogers v. Richmond, 365 U, 8. 534, 544 (1961);
Wan v, United States, 266 U, 8. 1 (1924). This i= o0 even if there
i= ample evidence aside from the confession to support the convie-
tion, e. g., Malinski v, New York, 324 T. 8. 401, 404 (1045} ; Bram
v. United States, 168 17, 8. 532, 540-542 (1897). Both state and
federal courts now adhere (o trial procedures which seck to assure
a relinhle and elear-ent determination of the voluntariness of the
eonfession offercd ot trind, Jackson v, Denno, 375 T, 8, 368 (1004)
United States v. Carignon, 342 T, 8. 36, 38 (1051 ) ; see also Wilson
v. United States, 162 U, 8. 613, 624 (18906). Appellate review is
exaeting, see Haynes v. Washington, 373 1. 8. 503 (1963); Black-
Burn v, Alabpmn, 361 T, 20109 (1960). Whether his conviction
wag in a federal or state econrt, the defendant may seeure o post-
convielion hearing based on the elleged mvoluntary charseter of
iz confeszion, provided he meetz the procedural requirements, Fay
v. Noia, 372 U. 8. 391 (1063); Tewnsend v. Swin, 372 17, 8, 203
(1963Y. Tn addition, see Murphy v. Waterfront Comm’n, 378 U, 8.
A2 (1064).
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making a free and rational choice.” The implications
of this proposition were elaborated in our deeision in
Escobedo v. Illinois, 378 U. 8. 478, decided one weeck
after Malloy applied the privilege to the States.

Our holding there stressed the fact that the police had
not advised the defendant of his constitutional privilege
to remain silent at the outset of the interrogation, and
we drew attention to that faet at several points in the
decision, 378 T, 8., at 483, 485, 491. This was no isolated
factor, but an essential ingredient in our deeision. The
entire thrust of police interrogation there, as in all the
eases today, was to put the defendant in sueh an emo-
tional state as to impair his eapacity for rational judg-
ment. The ahdication of the constitutional privilege—
the choice on his part to speak to the police—was not
made knowingly or competently beeause of the failure
to apprise him of his rights; the eompelling atmosphere
of the in-eustody interrogation, and not an independent
deeision on his part. ecaused the defendant to speak.

A different phase of the Escobedo deeision was signifi-
cant in its attention to the absence of counsel during the
questioning. There. as in the eases today, we sought a
protective deviee to dispel the compelling atmosphere
of the interrogation. In Escobedo, however, the police
did not relieve the defendant of the anxieties which they
had ereated in the interrogation rooms. Rather, they
denied his request for the assistance of counsel, 378 7. 8.,
at 481, 488, 491, This heightened his dilemma, and

M Bee Lasenba v, Californin, 314 T 8, 210, 241 (1041); Asheraft v.
Tennesgee, 322 U, 8, 143 (1944); Malinski v. New York, 324 U. 8.
401 (1045); Spano v, New York, 360 U. 8. 315 (1059): Lynumn
v. Hlineisg, 372 U, 8, 528 (1063) ; Haynes v, Washington, 373 U, 8.
Al (1065),

4= The paliee also prevented the attorney from eonsulting with
his elient. Independent of any other eonstitutional proseription,
thiz netion eonstitutes a violation of the Sixth Amendment right to
the assistanee of eounse]l and exeludes any statement obtained in its
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made his later statements the produet of this compulsion.
CE. Haynes v. Washington, 373 U. 8. 503, 514 (1963).
The denial of the defendant’s request for his attorney
thus undermined his ability to exercise the privilege—
to remain silent if he chose or to speak without any in-
timidation, blatant or subtle. The presence of eounsel,
i all the cases before us today, would be the adequate
protective device necessary to make the process of police
terrogation econform to the dietates of the privilege.
His presence would insure that statements made in the
government-established atmosphere are not the prodnet
of compulsion.

It was in this manner that Escobedo explicated another
facet of the pre-trial privilege, noted in many of the
Court’s prior decisions: the proteetion of rights at trial.*™
That counsel is present when statements are taken from
an individual during interrogation obviously enhances
the integrity of the fact-finding processes in court. The
presence of an attorney. and the warnings delivered to
the individual, enable the defendant under otherwise
compelling cireumstances to tell his story without fear,
effectively, and in a way that eliminates the evils in the
interrogation process.  Without the protections flowing
from adequate warnings and the rights of counsel. *all
the careful safeguards evected around the giving of testi-
mony, whether by an aceused or any other witness, would
become empty formalities in a procedure where the most
compelling possible evidenece of guilt, a confession, would
have already been obtained at the unsupervised pleasure
of the police.” Mapp v. Ohio, 367 U. 8. 643, 685 (1061)
{Harrax, J.. dissenting). Cf. Pointer v. Texas, 380
U. 5. 400 (1965).

wake. See People v. Donovan, 13 N. Y. 2d 148, 193 N, E, 2d 625,
23 N, Y. S, 2d S41 (19684) (Fuld, J.).

i tn ore Groban, 352 1. 8. 330, 340-352 (1957) (BLack, T dis-
senting) 1 Naote, 73 Yale L, . 1000, 1048-1051 (1964); Comment,
a1 11, Chi, L. Rev, 513, 320 (1964) and authoritics eited,
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HL.

Today, then, there can be no doubt that the Fifth
Amendment privilege is available outside of eriminal
court proceedings and serves to protect persons in all
settings in which their freedom of action is curtailed
from being compelled to ineriminate themselves, We
have concluded that without proper safeguards the
process of in-custody interrogation of persons suspected
or aceused of erime containg inherently compelling pres-
sures which work to undermine the individual's will to
resist and to compel him to speak where he would not
otherwise do so freely. In order to combat these pres-
sures and to permit a full opportunity to exercise the
privilege against self-inerimination, the aceused must be
adequately and effectively apprised of his rights and the
exercise of those rights must be fully honored,

It is impossible for us to foresee the potential alterna-
tives for protecting the privilege which might be devised
by Congress or the States in the exercise of their creative
rule-making eapacities. Therefore we cannot say that
the Constitution necessarily requires adherence to any
particular solution for the inherent eompulsions of the
interrogation process as it is presently conduected. Our
decision in no way creates a constitutional straitjacket
which will handieap sound efforts at reform, nor is it in-
tended to have this effect. We encourage Congress and
the States to eontinue their laudable search for inereas-
ingly effective ways of protecting the rights of the indi-
vidual while promoting efficient enforcement of our
eriminal laws. However, unless we are shown other pro-
cedures which are at least as effective in apprising accused
persons of their right of silence and in assuring a
continuous opportunity to exercise it, the following safe-
cuards must be observed,

At the outset, if a person in eustody is to be subjeeted
to interrogation, he must first be informed in elear and
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unequivoeal terms that he has the right to remain silent.
For those unaware of the privilege, the warning is needed
simply to make them aware of it—the threshold require-
ment for an intelligent decision as to its exereise. More
important, such a warning is an absolute prerequisite
in overcoming the inherent pressures of the interrogation
atmosphere. It is not just the subnormal or woefully
ignorant who suceumb to an interrogator's imprecations,
whether implied or expressly stated, that the interroga-
tion will eontinue until a confession is obtained or that
silenee in the face of aceusation is itself damning and
will bode ill when presented to a jury.” Further, the
warning will show the individual that his interrogators
are prepared to recognize his privilege should he choose
10 exereise it.

The Fifth Amendment privilege is o fundamental to
our gystem of eonstitutional rule and the expedient of
giving an adequate warning as to the availability of the
privilege so simple, we will not pause to inquire in indi-
vidual cases whether the defendant was aware of his
rights without a warning being given. Assessments of
the knowledge the defendant possessed, based on infor-

3 8ee p. 15, supra. Lord Devlin has commented:

It i8 probable that even todav, when there 12 mueh less jgnoranes
ahout these matters than formerly, there is stll a generul belief
that vou must answer all guestions put to you by a policeman, or
at least that it will e the worse for you if yon do not,”

Devlin, The Criminal Prosecution in England (1958), 32.  In aeeord
with this deeision, it is mpemussible to penalize an individual for
exercising his Fifth Amendment privilege when he is under poliee
ciistodial interrogation.  The proseeution may not, therefore, use at
trinl the fuet that he stood mute or elaimed his privilege in the face
of ueensation,  CL Geiflin v. Celiforwio, 380 1. 8. 600 (1963); Mal-
{oy v. Hogan, 378 U, 8. 1, 8 (1964} ; Comment, 31 U. Chi. L. Rev.
Atk (1964) ; Developments in the Law—Confessions, 70 Harv, L.
Rev, 935, 10411044 (1066G). See alzo Bram v, United States, 168
1.8, 532, 562 (1897).
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mation as to his age, eduecation, intelligence, or prior
contaet with authorities, ean never be more than specu-
lation; * a warning is a clearcut fact. More important,
whatever the background of the person interrogated, a
warning at the time of the interrogation is indispensable
to overcome its pressures and to insure that the indi-
vidual knows he is free to exercizse the privilege at that
point in time.

The warning of the right to remain silent must be
accompanied by the explanation that anything said ean
and will be used against the individual in court. This
warning is needed in order to make him aware not only
of the privilege, but also of the consequences of for-
going it. It iz only through an awareness of these con-
sequences that there ean be any assurance of real under-
standing and intelligent exercise of the privilege. More-
over, this warning may serve to make the individual more
acutely aware that he is faced with a phase of the ad-
versary system—that he is not in the presence of persons
acting solely in his interest,

The eireumstanees surrounding in-custody interroga-
tion ean operate very quickly to overbear the will of one
merely made aware of his privilege by his interrogators.
Therefore, the right to have counsel present at the inter-
rogation iz indispensable to the protection of the Fifth
Amendinent privilege under the system we delineate
today, Our aim is to assure that the individual's right to
choose between silence and speeeh remains unfettered
throughout the interrogation process. A once-stated
warning, delivered by those who will eonduet the inter-
rogation. cannot itself suffice to that end among those
who most require knowledge of their rights. A mere

R Cf. Betts v, Brady, 316G 11, 8. 455 (1942), and the reeurrent in-
quiry into speeial eirenmstances it necessitated.  See generally,
Kamisar, Betts v. Brady, Twenty Yeurs Later: The Right to Coun-
sel and Due Process Values, 61 Mich. L. Rev. 219 (1962).
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warning given by the interrogators is not alone sufficient
to accomplish that end. Prosecutors themselves claim
that the admonishment of the right to remain silent with-
out more “will benefit only the recidivist and the pro-
fessional.,”  Brief for the National Distriet Attorneys
Association as amieus curiae, p. 14. Even preliminary
advice given to the accused by his own attorney can be
swiftly overcome by the secret interrogation process, Cf.
Escobedo v. Illinois, 378 1. 8. 478, 485, n. 5. Thus, the
need for counsel to protect the Fifth Amendment priv-
ilege comprehends not merely a right to consult with
counsel prior to questioning, but also to have counsel
present during any questioning if the defendant so
dlesires,

The presence of counsel at the interrogation may serve
several significant subsidiary funetions as well. If the
accuserd decides to talk to his interrogators, the assistance
of counsel can mitigate the dangers of untrustworthiness,
With a lawyer present the likelihood that the police will
practice eoercion is reduced, and if eoercion is neverthe-
less exereised the lawyer can testify to it in court, The
presence of a lawyer can also help to guarantee that the
accused gives a fully aceurate statement to the police and
that the statement is rightly reported by the prosecution
at trial. See Crooker v. California, 357 U. 8. 433, 443
448 (1958) (Dovaras, J., dissenting).

An individual need not make a pre-interrogation re-
quest for a lawyer. While such request affirmatively
secures his right to have one, his failure to ask for a law-
ver does not constitute a waiver. No effective waiver of
the right to counsel during interrogation can be recog-
nized unless specifically made after the warnings we here
delineate have been given. The accused who does not
know his rights and therefore does not make a requiest



750, 760, 761 & 584—OPINION
MIRANDA w». ARIZONA. 33

may be the person who most needs counsel. Az the
California Supreme Court has aptly put it:

“Finally, we must recognize that the imposition
of the requirement for the request would diserimi-
nate against the defendant who does not know his
rights, The defendant who does not ask for counsel
15 the very defendant who most needs counsel. We
cannot penalize a defendant who, not understanding
his constitutional rights, does not make the formal
request and by such failure demonstrates his help-
lessness.  To require the request would be to favor
the defendant whose sophistication or status has
fortuitously prompted him to make it."” People v.
Dorado, 62 Cal. 2d 338, 351, 398 P. 2d 361, 360-370,
42 Cal. Rptr. 169, 177-178 (1965) (Tobriner, J.).

In Carnley v. Cochran, 369 T. 8, 506, 513 (1962), we
stated: “[T]t is settled that where the assistance of coun-
sel is a constitutional requisite, the right to be furnished
counsel does not depend on a request.”  This proposition
applies with equal force in the context of providing
counsel to proteet an aceusged’s Fifth Amendimnent privi-
lege in the face of interrogation.” Although the role of
counsel at trial differs from the role during interrogation,
the differences are not relevant to the question whether a
request is a prerequisite.

Accordingly we hold that an individnal held for inter-
rogation must be clearly informed that he has the right
to consult with a lawyer and to have the lawyer with
him during interrogation under the system for protecting
the privilege we delineate today. As with the warnings
of the right to remain silent and that anything stated
can be used in evidence against him, this warning is an
absolute prerequisite to interrogation. No amount of

W Epe Herman, The Supreme Court and Restrictions on Police
Interrogation, 25 Chio 8t L. 1. 449, 450 (1964).
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circumstantial evidence that the person may have been
aware of this right will suffice to stand in its stead. Only
through such a warning is there ascertainable assurance
that the accused was aware of this right.

If an individual indicates that he wishes the assistanece
of counsel before any interrogation occurs, the authorities
cannot rationally ignore or deny his request on the basis
that the individual does not have or eannot afford a re-
tained attorney. The finaneial ability of the individual
has no relationship to the seope of the rights involved
here. The privilege against self-inerimination secured
hy the Constitution applies to all individuals, The need
for counsel in order to protect the privilege exists for
the indigent as well as the affluent. In fact, were we to
limit these constitutional rights to those who ean retain
an attorney, our decisions today would be of little sig-
nificanee. The cases before us as well as the vast major-
ity of confession eases with which we have dealt in the
past involve those unable to retain eounsel.' While
authorities are not required to relieve the accused of his
poverty, they have the obligation not to take advantage
of indigence in the administration of justice.” Denial

40 Estimates of 50-0027 indigencey among felony defendants have
been reported, Polloek, Equal Justice in Practiee, 45 Minn. L. Rev.
73T, TA8-T30 (19061): Birzon, Kasanof and Forma, The Right to
Counsel and the Indigent Aeeused in Courts of Crimmal Jurisdietion
in New York State, 14 Buft. L. Rev. 428, 433 (1945).

1 Bee Kamisar, Equal Justice in the Gatehonses and Mansiong
of Ameriean Criminal Procedure, in Criminal Justice m Our Time
(1965), 64-81. Az was =tated in the Report of the Attarmey Gen-
oral's Committee on PPoverty and the Adminiztration of Federal
Criminal Justiee (1963), p. 9:

“When government chooses to exert its powers in the eriminal areq,
itz obligation is surely no less than that of taking reasonable mens-
res fo eliminate those faetors that are irrelevant to jost administra-
tion of the law but which, nevertheless, may oceasionally affect
determinations of the aeensed's linhility or penalty,  While govern-
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of eounsel to the indigent at the time of interrogation
while allowing an attorney to those who ecan afford one
would be no more supportable by reason or logic than the
siilar situation at trial and on appeal struck down in
(Fideon v. Wainwright, 372 17, 8. 335 (1963), and Douglas
v. California, 372 U. 5. 353 (1963).

In order fully to apprise a person interrogated of the
extent of his rights under this system then, it is neces-
gary to warn him not only that he has the right to con-
sult with an attorney, but also that if he is indigent
a lawyer will he appointed to represent him. Without
this additional warning, the admonition of the right to
consult with eounsel would often be understood as mean-
ing only that he can consult with a lawyer if he has one
or has the funds to obtain one. The warning of a right
to eounsel would be hollow if not couched in terms that
would convey to the indigent—the person most often
subjected to interrogation—the knowledge that he too
has a right to have counsel present.” As with the warn-
ings of the right to remain silent and of the general right
to counsel, only by effective and express explanation to
the indigent of this right ean there be assurance that he
was truly in a pesition to exercise it."

Onee warnings have been given, the subsequent pro-
cedure is elear. If the mdividual indieates in any man-

ment may not be required to relieve the aeensed of his poverty, i
may properly be required to minimize the influence of poverty on
its administration of justice.”

2 Of, United Stales ez vel, Brown v, Fay, 242 F, Supp. 273, 277
(D, €, B. D. N. Y. 1965): Peaple v, Witensli, 15 N. Y. 2d 302,
207 N. E. 2d 355, 209 N. Y. 8. 2d 413 (1655),

15 While a warning that the indigent may have eounsel appointed
need not be given to the persen whe is known to have an attorney
or 1= known to have ample funds to secure one, the expedient of
giving a warning is too simple and the rights involved too important
to engiage in er post focto inguiries info finaneial ability when there
i= any doubt at all on that score.



