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MR, JUSTICE CLARK delivered the opinion of the Court.
The Commonwealth of Pennsylvania by law, 24 P, S,
§ 15-1516, as amended P, L. 1928, December 17, 1959,
[Supp. 1960] requires that "At least ten verses from the
Holy Bible shall be read, without commeat, at the opening
of each public school on each school day. Any child shall
be excused from such Bible reading, or attending such
Bible reading, upon the written request of his parent or

guardian.” The Schempp family, husband and wife and two
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minor children, contend that their rights under the
Fourteenth Amendment of the Constitution of the United
States are, have been and will continue to be violated
unless this statute be declared unconstitutional as an
establishment of religion and a prohibiting of the free
exercise thereof under the First Ameadment to the

»
Constitution of the United States. They seek to enjoin
the appellaat school district, wherein the Schempp children
attend school, and its officers and the Superintendent of
Public Instruction of the Commonwealth {from continuing
to conduct such readings in the public schools of the
district pursuant to the statute. A three judge statutory
district court for the Eastern District of Pennsylvania
has agreed that the statute is violative of the establishment
clauseof the First Ameadment as carried over against

the states by the Due Process Clause of the Fourteenth

Amendment. It has directed that appropriate injunctive

_/. Qubte First Amendment.



Add this Ct's holding
here., Cite,
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relief issue. 177 F. Supp. 398; 184 F. Supp. 381; 195
F. Supp. 518; 201 F.Supp. 815. On appeal by the District,
its officials and the Superintendent,under 28 U, 8, C, § 1253,

e

we noted probable jurisdiction.

In 1905 the Board of School Commissioners of

Baltimore City adopted a rule pursuant to Article 77 § 202

of the Annotated Code of Maryland. The rule provides for the

holding of opening exercises in the schools of the city at

which one chapter of the Bible "and/or" the recitation of

the Lord's Prayer, both without comment, would be read,

The rule was amended in 1960 to permit any objectors to

be excused from attending the exercises. Thereafter the

petitioners, after exhausting administrative remedies, filed

a complaint in the Superior Court seeking a mandamus commanding §

the Board to rescind the rule. A demurrer was sustained

by that court without leave to amend, The Maryland Court

of Appeals affirmed by a divided four to three decision of

the Justices. 228 Md. 239. We graated certiorari.
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Petitioners contend that both the Establishment
and the Free Exercise Clauses of the First Amendment
are violated by the required rule of the Board. Tho
8 tate counters that the BEible reading is oot in the form
of veligious lnstruction or service but is used as an
inspirational appeal to inculcate morsl and ethical
precspts of value to the begioning of the scheol day; it
ceontends that the use of the Bible scurces is noither the
composition nor the sanctioning of an "official prayer."
As to the Free Exercise Clause they claim the right to
be axcused removes any coerclon {rom the exercises;
and finally the state saye that the striking down of the
exercise will foretell the elimination in any form of that
saturates
church-state relation which sismtsies and enxches in-
numerable facets of our public and private life. Siace the
similarity of the cases is so striking we have considered them,

as at argument, together for disposition and the references

in the opinion apply equally to each whe re relevant,




Edward Lewis Schempp and his wife Sidney, the

pareats of Roger Schempp, age 15 years, and Doana
of

Schempp, age 12, are/the Unitarian faith and are members
of the Unitarian Church in Germantown, Philadelphia,
Peansylvania, where they regularly attend religious
services with Roger and Donna, as well as their son,
Ellary. The latter was originally a party here but having
graduated from appellant school pendenta lite was volun-
tarily dismissed from the action. The other children
attend the Abington Senior High School which is a public
school operated by appellant district.

On each school day at the Abington Senlor High
School between 8:15 and 8:30 a. m., while the pupils are
attending their Home Rooms or Advisory Sections,
Opening Exercises are conducted over the public address

system going into each of those rooms in the school building.

Programs over this intercommunications system are conducted




abhe
by students attending the school's radio and television
workshop and are under the supervision of a teacher.
'?Ohetd students from this course gather each morning
in the school's workshop studio for the exercises which
include readings by one of the students of ten verses of
the Holy Bible, broadcast to each of the various rooms
in the building. This is followed by the recitation of the
Lord's Prayer, likewise over the intercomnmunications
system, but also by the students in the various classrooms
who are asked to stand and join in repeating the prayer in
unison., The exercises are closed with the flag salute
and such pertinent student affair announcements as are of
interest to the students. Participation in the Opening Exer-

A

cises, as directed by the statute, is voluntary. The
student reading the verses from the Bible may select the

passages and read from any version he chooses, During

the period in which the exercises have been conducted the
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King James, the Catholic Douay and the Reviged
Standard versions of the Bible have been used, as well
asthe Jewish Holy Scriptures. A copy of the King James
version was circulated to each teacher by the school
district. Thewe are no prefactory statements, no questions
asked or solicited, no comments or explanations made and
no interpretations given at or during the exercises. Nor is
any instruction contemplated or carried on or any student
required to participate. The students and parents are
advised that the student may absent himself from the
classroom or, should he elect to remain, not participate
in the exercises,

It appears that in schools not having the inter-
communications system the Bible reading and the recitation

o ;

of the Lord's Prayer wese conducted by the home room teacher

who chose the text of the verses and read them herself or

bhad students do the same in rotation or by volunteers. This
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was followed by a standing recitation of the Lord's

Prayer together with the Pledge of Allegiance to the flag

by the class in unison and a closing annocuncemeant of
routine school items of interest.

The trial court characterized the expers
testimony as follows:

" Dr. Sclomon Grayzel testified that

there were marked differences between the
Jewish Holy Scriptures and the Christian
Holy Bible, the most obvious of which

was the absence of the New Testament in
the Jewish Holy Scriptures. Dr, Grayzel
testified that portions of the New Testament
were offensive to Jewish tradition and that,
{romthe standpo’ ut of Jewish faith, the
concept of Jesus Christ as the Son of God
was 'practically blasphemous.' He cited
instances 'n the New Testament which,
assertedly, were not culy sectarian in
nature but tended to bring the Jews into
ridicule or scorn. Dr. Graysel gave as

his expert opinion that such material from
the New Testament could be explained to
Jewish children in such a way as to do no
harm to them. But If portions of the New
Testament were read without explanation,
they could be, and in his specific experience
with children Dr. Graysel cbserved, had been,
peychologically harmful to the child and had
caused a divisive force within the social
media of the school.

"Dr. Graysel also testified that there
was significant difference in attitude with
regard to the respective Books of the Jewish
and Christian Relfions in that Judaism at~
[fol. 482) taches no special significance to
the reading of the Bible per se and that the
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Jewish Holy Scriptures are source materials
to be studied. But Dr. Grayzel did state that
many portions of the New, as well as of the
Old, Testament contained passages of great
literary and moral value.

"“Dr., Luther A. Weigle, an expert witness
for the defense, testified in some detail as to
the reasons for &nd the methods employed in
developing the King James and the Revised
Standard Versions of the Bible. On direct
examination, Dr, Weigle stated that the Bible
was non-sectarian, He later stated that the
phrase "non-sectarian" meant to him non-
sectarian within the Christian faiths, Dv,
Weigle stated that his definition of the Holy
Bible would include the Jewish Holy Scriptures,
but also stated that the 'Holy Bble' would not
be complete without the New Testament, He
stated that the New Testament 'conveyed the
message of Christians.' In his opinion, read-
ing of the Holy Scriptures to the exclusion of
the New Testament would be a sectarian practice.
Dr. Weigle stated that the Bible was of great
moral, historical and literary value. This is
conceded by all the parties and is also the view
of the court."

The trial court also found that "

"Edward Schempp, the children's father,
testified that after careful consideration he
had decided that he should not have Roger
or Donna excused from attendance at these
morning ceremonies. Among his reasons were
the following. He said that he thought his
children would be 'labeled as "odd balls" '
before their teachers and classmates every
school day; that children, like Roger's and
Donna's classmates, were liable 'to lump all
particular religious difference[s] or religious
objections [together]as "atheism™ ' and that
today the word 'atheism' is often connected with
‘atheistic communism, ' and has ‘very bad' conno-
tations, such as ‘'un-American' or ‘'anti-Red,'
with overtones of possible immorality, Mr.
Schempp pointed out that due to the events of the
morming exercises following in rapid succession,
the Bible reading, the Lord's Prayer, the Flag
Salute, and the announcements, that excusing his




children from the Bible reading would mean

that probably they [fol. 594] wakld mise hearing
the announcements so important to children. He
testified aleo that if Roger and Donna were ex-
cused from Bible reading they would have to
stand in the hall outside their 'homerocom! and
that this carried with it the imputation of punish-
ment for bad conduct. "

The trial court concluded: "The attendance by the minor
plaintiffs, Roger and Donna Schempp, at the Abingdon Senior High
School is compulsory. See § 13-1327 (Supp. 1960). The reading
of ten ﬁu.s of the Holy Bible undex the present statute also is
compelled by law. The reading of the verses, even without
comment, possesses a devotional and religious character and
constitutes in effect a religious observance. The devotional and
religious nature of the moming exercises is made all the more
apparent by the fact that the Bible reading is followed immediately
by a recital in unison by the pupile of the Lord's Prayer. The
fact that some pupils, or theoretically all pupils, might be excused
from attendance at the exercises does not mitigate the obligatory
nature of the ceremony for , . , Section 1516 , , , unequivocally

requires exercises to be held every school day in every school
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in the Commonwealth, The exercises are held in the school
buldings and perforce are conducted by and under the authority
of the local school authorities and during school sessions. Since
the statute requires the reading of the "Holy Bible," a
Christian document, the practice . . . prefers the Christian
religion. The record demonstrates that it was the iatention
of the Cm-}l& to introduce a religious ceremony into

t he public schools of the Commonwealth, "

1
It is true that religion has been closely identified with
our history and government. As we said in Engel v. Vitale, supra,
"The history of man is inseparable from the history of religion
and . . . since the beginning of history many people have devotedly
believed that 'more things are wrought by prayer than this worl:

dreams of' ," Atp, +» And in Zorach v. Clauson, supra,

we gave specific recognition to the proposition that "we are a

religious people whose institutions presuppose a Supreme Being."
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Atp. . The fact that the Founding Fathers believed devotedly
that there was a God and that the unalienable rights of man were
rooted in Him is clearly evidenced in their writings, from the
Mayflower Compact to the Constitution itself. This background
is evidenced today in our public life through the continuance in
our oaths of office from the Presidency to the Alderman the final
supplication "So help me God." Likewise each House of the
Congress provides through its Chaplain an opening prayer, and the
sessions of this Court are declared open by the crier in a short
ceremony, the final phrase of which invokes the grace of God,
This interaction of government and religion is alse manifested
in our military forces where those of our citizens who are under
the restrictions of military service are afforded avenues of voluntary
Innnp. Indeed, only lnllt year an official survey of the country
indicated that 64% of our people have church membership, Bureau
of Census, U. 5. Department of Commerce, Statistical Abytract of
the United States, 48 (83rd Ed. 1962), while less than 3% profess

no religion whatever. 1d. at p. 46. It can be truly said, therefore,
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that today as in the begianing, our national life reflects a religious
people who, as Madison said, are "earnestly prayiag, as . . . in duty
b ound, that the Supreme Lawgiver of the Universe . . . guide them
into every measure which may be worthy of His blessing . . ."
Memorial and Remonstraces Against Religious Assessments.

See Appendix Everson v. Board of Education, 330 U.5. 1, __ .

This is not to say, however, that religion has been so
identified with our history and government that its handmaiden
freedom is not likewise as strongly imbedded in our public and
private life. Nothing but the most telling of personal experiences
in religious persecution suffered by our forebears, see Everson v.

Board of Education, supra, at pp. 508-510, could have planted our

belief in liberty of religious opinion any more deeply in our heritage.
It is true that this liberty frequently was not realized by the colenists

_f
but this is readily accountable to their close ties to the Mother Ce.atry.
However, the views of Roger Willlams came to be incorporated

not only in the Federal Constitution but likewise in those of forty-nine

of our States:
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be Christian, exercises a truly Christian
charity toward all. Its impartial charity
extends to all kinds of Protestants, Roman
Catholics, Jews and Rationalists alike, and
covers them with its mantle of protection
and encouragement; and no one of them,
however numerous, can boast of peculiar
favor with the state,"

Before examining this '‘meutral" position in which the

Establishment and Free Exercise Clauses of the First Amendment

places our government it is well that we discuss the reach of the

Amendment under the cases of this Court.

First, this Court has decisively settled that the Nirst

Amendment's mandate that '"'Congress shall make no law respect-

ing an establishment of religion, or prohibiting the free exercise

thereof'' has been made wholly applicable to the states by the

Fourteenth Amendment, Twenty-three years ago in Cantwell v.

Connecticut, 310 U.S. 296 (1940) this Court, through Mr. Justice

Roberts, said:

"The fundamental concept of liberty em-
bodied in that [Fourteenth Amendment]
embraces the liberties guaranteed by the
First Amendment. The First Amendment
declares that Congress shall make no law
respecting an establishment of religion
or prohibiting the free exercise thereof,
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The Fourteenth Amendment has rendered
the legislatures of the states as incompetent
as Congress to enact such laws . . ., . " /

In a series of cases since Cantwell the Court has repeatedly re-

affirmed that doctrine, and we do so now. Murdock v. Pennsylvania,

319 U.S. 105, 108 (1943); Everson v. Board of Education, 330 U.S. 1,

5 (1947); Illinois ex rel McCollum v. Board of Education, 333 U.S.

203, 210-11 (1948); Zorach v. Clauson, 343 U.S. 306, 309 (1952);

McGowan v. Maryland, 366 U.S. 420 (1961); Toxcaso v. Watkins,

367 U.S. 488 (1961); Engel v. Vitale, 370 U.S. 421, 423, 430 (1962).

Second, this Court has rejected unequivocally the contention
that the establishment clause forbids only governmental preference
of one religion over another. Almost twenty years ago in Everson

v. Board of Education, 330 U.S. 1 (1947), the Court said;

"Neither a state nor the Federal govern-
ment can set up a church. Neither can pass
lawes which aid one religion, aid all religions,
or prefer one religion over another . ., . . "
At p. 511.

And Mr. Justice Jackson, dissenting, agreed:

"There is no answer to the proposition . . .
that the effect of the religious freedom
Amendment to our Constitution was to take
every form of propagation of religion out of

the realm of things which directly or in-
directly be made public business and thereby
be supported in whole or in part at the tax-
payers expense . . . ., This freedom was first
in the Bill of Rights because it was first in the
forefather's minds; it was set forth in absolute
terms and its strength is its rigidity.' At pp. 516-17.




And Mr. Justice Rutledge, joined by Justices Frankfurter,

Jackson and Burton, declared:

"The [First] Amendment's purpose was

not to strike evenly at the official establish-
ment of a single sect, creed or religion, out-
lawing only a formal relation such as had pre-
vailed in England and some of the Colonies.
Necessarily it was to uproot all such relaticn-
shipa . . . . It was to create a complete and
permanent separation of the spheres of re-
ligious activity and civil authority by compre-~
hensively forbidding every form of public aid
or support for religion." Atp. 519.

The same conclusion has been firmly maintained ever since that

time and we reaffirm it now. See Illinois ex rel. McCollum, supra,

Torcaso v. Watkins, supra, at pp. 492-93; 495.

While none of the parties to either this action or companion

case, Wm. J. Murray, III, et al. v. John N. Curlett, et al.,

No. 119, have questioned these basic conclusions of the Court,

both of which have been long established, recognized and coen-

sisteantly reaffirmed, others continue to question their history, logic

and efficacy. Such contentions in the light of the cases of this Court

are not only entirely untenable but are purely frivolous and have value

only to academicians.
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The interrelation of the Establishment and the Free
Exercise clauses was first touched upon by Mr. Justice Roberts for
the Court in Cantwell v. Connecticut, supra, where it was said
that their "inhibition of legislation" had a '"double aspect.
On the other hand, it forestalls compulsion by law of the acceptance
of any creed or the practice of any form of worship. Freedom
of conscience and freedom to adhere to such religious organiza-
tion or form of worship as the individual may choose cannot be
restricted by law. On the other hand, it safeguards the free
exercise of the chosen form of religion. Thus the Amendment
embraces two concepts -~ freedom to believe and freedom to act.
The first is absolute but, in the nature of things, the second cannot
be, ... The freedom to act must have appropriate definition
to preserve the enforcement of that protection . . . a state may
by general and non-discriminatory legislation regulate the times,

the places and the manner of . . . holding meetings ., ., ., and
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may in other respects safeguard the peace, good order and
comfort of the community, without unconditionally invading
the liberties protected by the Fourteenth Amendment., "

A half dozen years later in Everson v. Board of Edu-

cation, supra, this ICnurt. through Mr. Justice Black, held that
the '""meaning and scope of the First Amendment . . . was
designed forever to suppress' the establishment of religion

or the prohibition of the free exercise thereof. It borrowed and
approved the holding of the Court of Appeals of South Cardina

/
in Watson v. Jones, 13 Wall. 679, at p. 730 (1871) declaring:

"The structure of our government has, for the preservation of

civil liberty, rescued the temporal institutions from religious

interference. On the other hand, it has secured religious liberty

from the invasions of the civil authority." In short, the Court held

that the Amendment

"requires the state to be a neutral in its
relations with groups of religious believers
and non-believers; it does not require the
state to be their adversary. State power
is more to be used so as to handicap re-
ligions, than it is to favor them, "
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And Mr. Justice Jackson, in dissent, declared that public schools

are organized

"on the premise that secular education can
be isolated from all religious teaching so
that the school can inculcate all needed
temporal knowledge and also maiatain a
strict and lofty neutrality as to religion.
The assumption is that after the individual
has been instructed in woddly wisdom he
will be better fitted to choose his religion."
At p. 515,

And all of the four dissenters speaking through Mr. Justice

Rutledge said:

""Qur constitutional poiicy . . . does not
deny the value or necessity for religious
training, teaching or observance. Rather

it secures their {ree exercise. But to that
end it does deny that the state can uandertake
or sustain them in any form or degree, For
this reason the sphere or religious activity,
as distinguished from the secular intelliectual
liberties, has been given the two-{old pro-
tection, and, as the state cannot forbid,
neither can it perform or aid in performing
the religious function . . . [at p. 529] itie
only by observing the prohibition rigidly that
the state can maintain its neutrality and avoid
partisanship in the dissentions inevitable
when sect opposes sect over demands . . .
to further religious education, teaching or
training in any form or degree, directly or
indirectly." At pp. 532-33,

Only two years later the Court was asked to reconsider

and repudiate the doctrine of these cases in McCellum v. Board

of Education, supra. It was argued that "historically the First
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Amendment was intended to forbid only government preference
of one religion over another . . . [and] they ask that we distinguish or
overrule our holding in the Everson case that the Fourteenth
Amendment made the 'establishment of religion' clause of
the First Amendment applicable as a prohibition against the
States . . . . " Thé Court, with Mr. Justice Reed alone dis-
senting, was unable to "accept either of these contentions."
At p. 211. Mr, Justice Frankfurter, joined by Justices Jackson,
Rutledge and Burton wrote a very comprehensive and scholarly
concurrence in which he said:

"'Separation is a requirement to abstain
from fusing functions of government and
religious sects, not mrely to treat them

all equally [at 227]. . . the Constitution

- « « prohibited the government common

to all from becoming embroiled, however
innocently, in the destructive religious
conflicts of which the history of even this
country records some dark pages." At 228.

In 1952 in Zorach v. Clauson, supra, = Mr. Justice Douglas

for the Court reiterated:

""There can not be the slightest doubt that

the First Amendment reflects the philosophy
that Church and State should be separated,
And so far as interference with the 'free
exercise' of religion and an 'establishment'®
of religion are concerned, the separation
must be complete and unequivocal, The First
Amendment within the scope of its coverage
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permits no exception; the prohibition is
absolute, The First Amendment, however,
does not say that in every and all respects
there shall be a separation of Church and
State, Rather, it studiously defines the
manner, the specific ways, in which there
shall be no concert or union or dependency
one on the other, That is the common sense
of the matter." At p. .

And then in 1961 in McGowan v. Maryland, supra, and in

Torcaso v. Watkins, supra, each of these cases was discussed and

approved., Chief Justice Warren in McGowan, for a unknimous

Court on this point, said:

"But the First Amendment, in its final form,

did not simply bar a congressional enactment,
establishing a church; it forbade all laws

respecting an establishment of religion. Thus

this Court has given the Amendment a 'broad
interpretation'.. . in the light of its history

and evils it was designed forever to suppress . . ."

And Mz, Justice Black for the Court in Torcaso, without dissent

but with Justices Frankfurter and Harlan concurring in the result,

used this language:

""We repeat and again reaffirm that naither

a State nor the Federal government can
constitutionally force a person 'to profess a
belief or disbelief in any religion.' Neither
can constitutionally pass laws or impose re-
quirements which aid all religions as against
non-believers, and neither can aid those
religions based on a belief in the existence
of God as against the religions founded on
different beliefs. "
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And finally in Engel v. Vitale, supra, only last year,
these principles were so universally recognized that the Court
without the citation of a single case and over the scle dissent of
Mr. Justice Stewart, reaffirmed them. The Court found the
twenty-two word prayer usedin "New York's program of daily
classroom invocation of God's blessings as prescribed in the
Regents' prayer . . . [to be] a religious activity." It held that
"it is no part of the business of government to compose official
prayers for any group of the American people to recite as a part
of a religious program carried on by the government. " Atpp.___
and . In discussing the reach of the Establishment and
Free Exercise clauses of the First Amngn-nt the Court said:

"Although these two clauses may in certain
instances overlap, they forbid two quite dif-
ferent kinds of government encroachment

upon religious freedom. The Establishment
Clause, unlike the Free Exercise Clause, does
not depend upon any showing of direct gov-
ernment compulsion and is violated by the en-
actment of laws which establish an official
religion whether those laws operate directly

to coerce non-observing individuals or not.
This is not to say, of course, that laws of-
ficially prescribing a particular form of
religious worship do not involve coercion of
such individuals. When the power, prestige and
financial support of government is placed behind
a particular religious belief, the indirect

coe rcive pressure upon religious monorities

to conform to the prevailing officially approved

religion is plain. "
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And in further elaboration the Court found that the "'first and
most jmspe immediate purpose [of the Establishment Clause]
rested on a belief that a union of government and religion tends
to destroy government and to degrade religion." When govern-
ment, the Court said, "allies" itself with one particular form
of religion, the inevitable result . . ." is that it incures 'the
hatred, disrepsect and even contempt of those who held contrary
beliefs."
v

The wholesome 'neutrality” of which this Court's cases
speak thus recognizes the teachings of history that powerful sects
or groups might bring about a fusion of governmental and religious
functions or a concert or dependency of one upon the other to the
end that official support of the state or federal governmeat would
be placed behind the tenets of one or of all orthodoxies. This the
Establishment Clause prohibits. /Znd in order to maintain and
make more secure this perfect neutrality the founders incorporated

the Free Exercise Clause, recognising '"the value or necessity
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for religious training, teaching and observance" and more
particularly the right of every person to freely choose his own
course with reference thereto free of any compulsion from the
state. This the Free Exercise Clause guarantees. While the
two clauses may overlap they never collide. As indicated supra,
the Establishment Clause has been directly considered by this
Court eight times in the past score of years and in each instance,
w ith oaly one justice dissenting on the poimt, it has held that
the clause withdrew from legislative power the making of
religion, as such, an object of legislation. Aad all during that
time the Court has consistently adhered to the proposition that
both the Congress and the states are prohibited from exerting
any power respecting religions belief or the expression thereof .
The test is a simple one, namely, what is the primary end of the
enactment? If thn end derives from the advancement of religion
the enactment is beyond all legislative power. That is to say
there must be a 1’gitimate and sumt substantial legislative

purpose other than the religious one. Everson v. Board of
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Education, supra; McGowan v. Marylanl, supra. The Free Exercise
Clause, likewise considered many times here, withdrawe from
legislative power, state and federal, the exercise of any restraint
on the free exercise of religion. Its purpose was to secure
religious liberty in the individual by prohibiting any invasions
thereof by civil authority. Hence it is necessazy in a free exercise
case for one to show the coercive effett of the enactment as it
operates against him in the practice of his religion. The dis-
tinction between the two clauses is appareat, the Establishment
Clause need not be acceompanied by coercion while the Free Exercise

one must be so attended.

Applying the Establishment Clause principles to the case
at bar we note that the state is requiring the selection and
reading at the opening of the school day of ten verses of the Holy
Bible and the recitation by the students in unison of the Loxd's
Prayer. This openlog exercise is held in the public schools by

students who are required by law to attend school, the required
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curriculum of which includes this program of devetionals, It
is true that any child may absent himself fro m his classroom
during this period or remain there and not participate as he
chooses provided request is so made by his parent or guardiam .
The trial court hasfound that such an opening exercise is a solely
religious activity. We cannot say that such a finding is clearly
erronecus. Qiven that finding the exercise violates the Establishment
Clause.

The State contends, however, that the program is an
effort to extend its benefits to all public school children without
regaxd to their religious belief. Included within its secular of "moral xxim
values," the contradiction to the "materialistic trends of our times,"
the promotion of the "perpetuation of our institutions" and the
teaching of literature. In this connection the preamble of the
statute itself states the purpose to be to foster “good moral
training" and a "life of honorable thought." But this end is
accomplished sol.ly through the advancement of the Christian
religion. The State also stresses the fact that a student may

absent himself but this takes nothing from the inhereat nature




-28-

of the program, i.e., its purely religious character. Such
permission might well be relevant to a decision on the Free
Exercise Clause where state compulsion must be present.
It has no bearing, however, on the Establishment Clause once
it is found that the exercise is of a solely religious character
without substantial secular purpose aside therefrom,

It is also insisted that in prohibiting this morning
opening exercise ''a religion of secularism" is established in
the schools. We think not. Certainly one's education is not
complete without a study of the history of religicn, of its
interrelation to the advancement of civilisation and of comparative
religion when not presented as the teaching of a specific creed.
All of this can be accomplished without violation of the First
Amendment. The legislatures were stripped of the power oaly to
place the weight of the state behind any one or all religions
faithe not an objective teaching about such doctrines, In pro-

hibiting this opening exercise the state merely maintains that
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perfect neutrality of which we have spoken with regard to the

propogation of religion and its principles. To say that the Free

Exercise Clause collides with this is to pass {rom the sublime

to the ridiculous. What liberty does the individual have to

propagate his religious belief during a class period in a public

school? Certainly the State has the power to regulate the times

as well as the manner of use of public property, particularly so

as not to interrupt the d conduct of its educational system. It

was Justice Holmes, no novice at the use of example, to point

up the frivolity of a constitutional claim, who disposed of such

a contention by a reminder that liberty did not include the right

to shout "five, fire" in a crowded theater in which no flame

was present.

Three hundred and twenty years ago it was Roger

Williams who declared:




"God requireth not any uniformity of
religion to be enacted and enforced in

any civil siate; which enforced uniformity
(sconer or later) is the greatest occasion
of civil war, ravishment of conscience,
persecution of Jesus Christ in Hisbervants,
and of the hypocricy and destruction of
millions of souls." The Bloody Tenant of
Persecution (1644),




