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United States of Ameriea. On Writs of Certio-

William Schneiderman, Petitioner, rari to the United
States Court of

: s v , Appeals for the
United States of America. Ninth. Cireuit.

Al Richmond and Philip Marshall
Connelly, Petitioners,

8 1
United States of America.

[May —, 1957.]

Mn. Justice HARLAN delivered the opinion of the
Court.

We brought these cases here to consider certain ques-
tions arising under the Smith Act which have not here-
tofore been passed upon by this Court, and otherwise to
review the convietions of these petitioners for conspiracy
to violate that Aet. Among other things, the convictions
are claimed to rest upon an application of the Smith Act
which is hostile to the prineiples upon which its consti-
tutionality was upheld in Dennis v. United States, 341
U. 8. 494,

These 14 petitioners stand convieted, after a jury trial
in the United States District Court for the Southern Dis-
trict of California, upon a single count indictment
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charging them with conspiring (1) to advocate and teach
the duty and necessity of overthrowing the Government
of the United States by force and violence, and (2) to
organize, as the Communist Party of the United States,
a society of persons who so advocate and teach, all with
the intent of eausing the overthrow of the Government
by foree and violence as speedily as eircumstances would
permit. Act of June 28, 1940, §2 (a)(1) and (3), 54
Stat. 670, 671, 18 U. 8. C. §§ 371, 2385.' The conspiracy

' The Smith Aet, as enacted in 1940, provided in pertinent part
as follows:

“Bec. 2. (a) It shall be unlawful for any person—

“(1) to knowingly or wilfully advocate, abet, advise, or teach the
duty, necessity, desirability, or propriety of overthrowing or destroy-
ing any government in the United States by force or violence . , . ;

“(2) with the intent to cause the overthrow or destruction of
any government in the United States, to print, publish, edit, issue,
cireulate, sell, distribute, or publicly display any written or printed
matter advocating, advising, or teaching the duty, necessity, desir-
ability, or propriety of overthrowing or destroying any government
in the United States by foree or violence;

“(3) to organize or help to organize any society, group, or assembly
of personz who teach, advocate, or encourage the overthrow or e-
strietion of any government in the United SBtates by foree or violence;
or to be or become a member of, or affiliate with, any such society,
group, or assembly of persons, knowing the purposes thereof.

“8rc. 3. It shall be unlawful for any person to attempt to commit,
or to conspire to commit, any of the acts prohibited by the provisions
of this title.

“Sec. 5. (a) Any person who violates any of the provisions of
this title shall, upon convietion thereof, be fined not more than
810,000 or imprisoned for not more than ten years, or both.”

Effective September 1, 1948, the Smith Act was repealed, and
substantially re-enacted as 18 7. 8, C. § 2385, as part of the 1048
recodification. 62 Stat, 808, Section 2385 provided in pertinent part
as follows:

“Whoever knowingly or willfully advoeates, abets, advises, or
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is alleged to have originated in 1940 and continued down
to the date of the indietment in 1951. The indietment
charged that in carrying out the conspiracy the defend-
ants and their co-conspirators would (a) become members
and officers of the Communist Party, with knowledge of
its unlawful purposes, and assume leadership in earrying

teaches the duty, necessity, desirability, or propriety of overthrowing
or destroyving the government of the United States . . . by foree or
violence . . . ; or

“Whoever, with intent to cause the overthrow or destruction of
any such government, prints, publishes, edits, issues, circulates, sells,
distributes, or publicly displays any written or printed matter advo-
cating, advising, or teaching the duty, necessity, desirability, or
propriety of overthrowing or destroying any government in the
United States by foree or violenee . . . ; or

“Whoever organizes or helps or attempts to organize any society,
group, or assembly of persons who teach, advoecate, or encourage the
overthrow or destruction of any such government by foree or violence;
or becomes or iz a member of, or affiliates with, any such society,
group, or assembly of persons, knowing the purposes thereof—

“Shall be fined not more than $10,000 or imprizoned not more than
ten years, or both . . . ."

For convenience the original Smith Aet and § 2385 will both he
referred to in this opinion as “the Smith Aet.”

It will be noted that the recodification did not carry into § 2385
the eonspiracy section of the Smith Act (§3). The latter provision,
however, wus in substance restored to § 2385 on July 24, 1956, to
apply to offenses committed on or after that date. 70 Stat. 623,

The conspiracy charged in this case was laid under §3 of the
Smith Act for the period 1940 to September 1, 1948, and for the
period thereafter, down to the filing of the indictment in 1951, under
the general conspiracy statute, 18 U. 8. C, § 371, providing in
pertinent part as follows:

“If two or more persons conspire . .. to commit any offense
against the United States, . . . and one or more of such persons do
any act to effect the objeet of the conspiracy, cach shall be fined not
more than $10,000 or imprisoned not more than five years, or both.”
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out, its policies and activities; (b) cause to be organized
units of the Party in California and elsewhere; (¢) write
and publish, in the “Daily Worker” and other Party
organs, articles on the proscribed advocacy and teaching;
(d) eonduct schools for the indoetrination of Party mem-
bers in such advocacy and teaching, and (e) recruit new
Party members, particularly from among persons em-
ployed in the key industries of the nation. Twenty-three
overt acts in furtherance of the conspiracy were alleged.

Upon conviction each of the petitioners was sentenced
to five years' imprisonment and a fine of §10,000. The
Court of Appeals affirmed. 225 F. 2d 146. We granted
certiorari for the reasons already indieated. 350 T. S.
860.

In the view we take of this case, it is necessary for us
to eonsider only the following of petitioners’ contentions:
(1) that the term “organize” as used in the Smith Aet
was erroneously econstrued by the two lower courts;
(2) that the trial court’s instructions to the jury errone-

ously excluded from the case the issue of “incitement Ye*
3 M. % . c . ,
to action”; (3) that the evidence was so insufficient as oy, (., ¢ S ansecy, Kiswire

to require this Court to direct the acquittal of these
petitioners; and (4) that petitioner Sehneiderman’s con-
vietion was barred by this Court's judgment in Sehneider-
man v. United States, 320 U. 8. 118, under the doectrine
of collateral estoppel.® For reasons given hereafter, we
conclude that these convietions must be reversed and the
case remanded to the Distriet Court with instruections to
enter judgments of aequittal as to certain of the peti-
tioners, and to grant a new trial as to the rest.

*We find it unnecessary to consider the petitioners’ eontention
with respect to the Distriet Court’s alleged failure to apply the “clear
und present danger” rule, as well as the contention that their motions
for o new trial and a continuance were erroneously denied.
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I. The Term “Organize.”

One object of the conspiracy charged was to violate
the third paragraph of 18 U. 8. C. § 2385, which provides:
“Whoever organizes or helps or attempts to or-
ganize any society, group, or assembly of persons
who teach, advocate, or encourage the overthrow or
destruetion of any [government in the United States]
by force or violence . . . [g]hall be fined not more
than $10,000 or imprisoned not more than ten years,
arbothice, S8

Petitioners claim that “organize” means to “establish,”
“found,” or “bring into existence,” and that in this sense
the Communist Party* was organized by 1945 at the
latest.” On this basis petitioners contend that this part
of the indictment, filed in 1951, was barred by the three-
year statute of limitations. The Government, on the
other hand, says that “organize” connotes a continuing
process which goes on throughout the life of an organiza-
tion, and that, in the words of the trial eourt’s instruetions
to the jury, the term includes such things as “the recruit-
ing of new members and the forming of new units, and
the regrouping or expansion of existing clubs, classes and
other units of any society, party, group or other organi-
zation,” The two courts below accepted the Govern-
ment’s position. We think, however, that petitioners’
position must prevail, upon principles stated by Chief

* Bee note 1, supra, at p. 3.

* Except where otherwise indicated, throughout thiz opinion
“Communist Party” refers to the present Communist Party of the
United States,

# There is no dispute that the Communist Party, as referred to
in the indietment, eame into being no later than July 1945, when
the Communist Political Association was disbanded and reconsti-
tuted as the Communist Party of the United Stares. The original
Party waz founded in this country in 1919,

#62 Stat. 828, 18 U, 8. C. §3282,
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Justice Marshall more than a century ago in United
States v. Wiltberger, 5 Wheat. 76, 95-96, as follows:

“The rule that penal laws are to be construed
strictly, is perhaps not much less old than construc-
tion itself. It is founded on the tenderness of the
law for the rights of individuals; and on the plain
principle that the power of punishment is vested in
the legislative, not in the judieial department. It is
the legislature, not the Court, which is to define
a crime, and ordain its punishment.

“It is said, that notwithstanding this rule, the
intention of the law maker must govern in the con-
struetion of penal, as well as other statutes. This is
true. But this is not a new independent rule which
subverts the old. It is a modification of the ancient
maxim, and amounts to this, that though penal laws
are to be construed strietly, they are not to be con-
strued so strietly as to defeat the obvious intention
of the legislature. The maxim is not to be so applied
as to narrow the words of the statute to the exclusion
of eases which those words, in their ordinary accepta-
tion, or in that sense in which the legislature has
obviously used them, would comprehend. The in-
tention of the legislature is to be collected from the
words they employ. Where there is no ambiguity
in the words, there is no room for construetion. The
case must be a strong one indeed, which would jus-
tify a Court in departing from the plain meaning of
words, especially in a penal aet, in search of an inten-
tion which the words themselves did not suggest.
To determine that a ecase is within the intention of a
statute, its language must authorize us to say so. It
would be dangerous, indeed, to carry the principle,
that a ease which is within the reason or mischief of
a statute, is within its provisions, so far as to punish
a crime not enumerated in the statute, because it is of
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equal atrocity, or of kindred character, with those
which are enumerated. If this prineiple has ever
been recognized in expounding eriminal law, it has
been in cases of considerable irritation, which it
would be unsafe to consider as precedents forming a
general rule for other cases.”

The statute does not define what is meant by “organ-
ize.” Dictionary definitions are of little help, for, as
those offered us sufficiently show, the term is suseeptible
of both meanings attributed to it by the parties here.”
The fact that the Communist Party eomprises various
components and aetivities, in relation to which some of
the petitioners bore the title of “Organizer,” does not
advance us towards a solution of the problem. The
charge here is that petitioners conspired to organize the
Communist Party. and, unless “organize” embraces the
continuing concept contended for by the Government, the
establishing of new units within the Party and similar
activities, following the Party’s initial formation in 1945,
have no independent significanee or vitality so far as the
“organizing"” charge is involved. Nor are we here con-
cerned with the quality of petitioners’ activities as such,
that is, whether particular aectivities may properly be

7 Both petitioners and the Government cite the following definitions
of “organize” from Webster's New International Dictionary (2d ed.):
“1. To furmish with organs; to give an organie structure to. . . .
2. To arrange or constitute in interdependent parts, each having a
special funetion, aet, office, or relation with respect to the whole; to
systematize; to get into working order; as to organize an army; to
organize recruits.” The Government also gives us the following from
Funk & Wagnall's New Standard Dietionary (1947): “1. To bring
into systematic eonnection and cooperation as parts of whole, or
to bring the various parts of into effective correlation and coopera-
tion; as, to organize the peasants into an army.” And petitioners
cite Black's Law Dictionary, as follows: “To establish or furnish with
organs: to systematize; to put into working order; to arrange
order for the normal exercise of its appropriate functions.”
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categorized as “organizational.” Rather, the issue is
whether the term “organize” as used in this statute is
limited by temporal concepts. Stated most simply, the
problem is to ehoose between two possible answers to the
question: when was the Communist Party “organized”?
Petitioners contend that the only natural answer to the
question is the formation date—in this case, 1945. The
Government would have us answer the question by say-
ing that the Party today is still not completely “organ-
ized'"; that “organizing” is a continuing process that does
not end until the entity is dissolved.

The legislative history of the Smith Aet is no more
revealing as to what Congress meant by “organize” than
is the statute itself. The Government urges that “organ-
ize" should be given a broad meaning since acceptance of
the term in its narrow sense would require attributing to
Congress the intent that this provision of the statute
should not apply to the Communist Party as it then
existed. The argument is that since that Communist
Party had already been born in 1919 and the Smith Act
was not passed until 1940, the use of “organize” in its
narrow sense would have meant that these provisions of
the statute would never have reached the act of organiz-
ing the Communist Party, except for the fortuitous
rebirth of the Party in 1945—an occurrenee which, of
course, could not have been foreseen in 1940. This, says
the Government, could hardly have been the congres-
sional purpose since the Smith Act as a whole was par-
ticularly aimed at the Communist Party, and its “organiz-
ing” provisions were especially directed at the leaders of
the movement.

We find this argument unpersuasive. While the legis-
lative history of the Smith Aet does show that coneern
about eommunism was a strong factor leading to this
legislation, it also reveals that the statute, which was pat-
terned on state anti-sedition laws directed not against
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Communists but against anarchists and syndicalists, was
auned equally at all groups falling within its scope.®
More important, there is no evidenee whatever to sup-
port the thesis that the organizing provision of the statute
was written with partieular reference to the Communist
Party. Indeed, the congressional hearings indicate that
it was the “advocating and teaching” provision of the Act,
rather than the “organizing” provision, which was espe-
cially thought to reach Communist activities.

Nor do there appear to be any other reasons for
aseribing to “organize” the Government's broad interpre-
tation. While it is understandable that Congress should
have wished to supplement the general provisions of the
Smith Aet by a special provision direeted at the activities
of those responsible for creating a new organization of
the proseribed type, such as was the situation involved in
the Dennis ease, we find nothing which suggests that the
“organizing" provision was intended to reach beyond this,
that is, to embrace the activities of those concerned with
carrying on the affairs of an already existing organization.
Such activities were already amply covered by the other
provisions of the Act, and there is thus no need to stretch
the “organizing’” provision to fill any gaps in the statute.
Moreover, it is diffieult to find any considerations, com-
parable to those relating to persons responsible for creat-
ing a new organization, which would have led the Con-
gress to single out for special treatment those persons

® Representative John W. MeCormack, one of the leading pro-
ponents of the Smith Act, stated before the Subcommittes of the
Committee on the Judiciary, House of Representatives: “And by
the way, this bill is i : i 15 hall 1=
aimed at anyone who advocates the overthrow of government by
violence and force.” Hearing before Subcommittee No. 2 of the
House Committee on the Judiciary on H, R. 4313 and H. R. 6427,
74th Cong., 1st Sess., May 22, 1035, Serial 3, p. 3.

v Id., passim.

S1E
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occupying so-called organizational positions in an existing
organization, especially when this same section of the
statute proscribes membership in such an organization
without drawing any distinetion between those holding
executive office and others."

On the other hand, we also find unpersuasive peti-
tioners' argument as to the intent of Congress. In sup-
port of the narrower meaning of “organize,” they argue
that the Smith Act was patterned after the California
Criminal Syndicalism Act; " that the California courts
have consistently taken “organize” in that Act in its
narrow sense: ' and that under such cases as Willis v.
Eastern Trust & Banking Co., 169 U. 8. 205, 304, 309,
and Joines v. Patterson, 274 U. 8. 544, 549, it should be
presumed that Congress in adopting the wording of the
California Aect intended “organize” to have the same
meaning as that given it by the California courts. Asthe
hearings on the Smith Aet show, however, its particular
prototype was the New York Criminal Anarchy Act,"
not the California statute, and the “organizing” provi-
sions of the New York Act have never been construed by
any court. Moreover, to the extent that the language
of the California statute, which itself was patterned on
the earlier New York legislation, might be significant,
we think that little weight can be given to these Cali-
fornia decisions. The “general rule that adoption of the
wording of a statute from another legislative jurisdie-

W The “organizing” section, supra, p. 1, also makes it an offense
“to be or become a member of, or affiliate with, any sueh society,
group, or assembly of persons, knowing the purpeses thereof."

1 Cal, Stat, 1919, c. 188, West's Ann. Cal. Codes, Penal Code,
§ 11401.

12 Spe People v, Thurman, 62 Cal. App. 147, 216 P, 394 ; People v.
Thornton, 63 Cal, App, 724, 219 P. 1020; People v. Ware, 67 Cal,
App. 81, 226 P. 956.

1N, Y, Laws 1902, e. 731, McKinney’s N. Y. Laws, Penal Laws,
§ 161.
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tion, earries with it the previous judieial interpretation
of the wording . . . is a presumption of legislative
intention . . . which varies in strength with the simi-
larity of the language, the established character of the
decisions in the jurisdiction from which the language was
adopted and the presence or lack of other indieia of inten-
tion.” Carelene Products Co. v. United States, 323
T. 8. 18, 26. Here these three California cases relied on
by petitioners were all decisions of lower courts, and, in
the absence of anything in the legislative history indi-
cating that they were called to its attention, we should
not assume that Congress was aware of them.

We are thus left to determine for ourselves the mean-
ing of this provision of the Smith Aect, without any
revealing guides as to the intent of Congress. In these
eircumstances we should follow the familiar rule that
criminal statutes are to be strietly construed and give to
“organize” its narrow meaning, that is, that the word
refers only to acts entering into the creation of a new
organization, and not to aets thereafter performed in
carrying on its aetivities, even though such acts may
loosely be termed “organizational.” See United States
v. Wiltberger, supra; United States v. Lacher, 134 U. S.
624, 628; United States v. Gradwell, 243 1. S. 476, 485;
Fasulo v. United States, 272 U. 8. 620, 628. Such indeed
is the normal usage of the word “organize,” ' and until
the decisions below in this case the federal trial courts in
which the question had arisen uniformly gave it that
meaning. See United States v. Flynn, unreported
(D. C. 8. D.N. Y.), No. C. 137-37, afi'd, 216 F. 2d 354,
358; Mesarosh v. United States, 116 F. Supp. 345, and the

14 [n other contexts state eourts have given the term that meaning.
See State ex rel. Childs v, School District, 54 Minn. 213, 55 N. W,
1122; Whitmire v. Cass, 213 8. C. 230, 236, 49 8. E. 2d 1; Warren v.
Barber Asphalt Pav. Co., 115 Mo. 572, 576-577, 22 8, W, 4090~
491; Commonwealth v. Mann Co., 150 Pa. 64, 70, 24 A, 601, 602.



6, 7 &8
12 YATES v». UNITED STATES.

dissenting opinion of Judge Hastie in that case on appeal,
223 ¥. 2d, at 449, 465; see also United States v. Dennis,
unreported (D.C.S. D.N.Y.), No. C. 128-87, aff'd, 183 F.
2d 201; 341 U. 8. 494" We too think this statute should
be read “according to the natural and obvious import of
the language, without resorting to subtle and foreed con-
struetion for the purpose of either limiting or extending
its operation.” Uniled States v. Temple, 105 U. 8. 97, 99.

The Government contends that even if the trial court
was mistaken in its construction of the statute, it was
harmless error because the conspiracy charged embraced
both “advoeacy” of violent overthrow and “organizing”
the Communist Party, and the jury was instructed that
in order to conviet both aspects of the conspiracy must be
found. Henee, the argument is, since the jury must in
any event be taken to have found petitioners guilty of con-
spiring to advocate, the convietions are supportable on
that basis alone. We ecannot accept this proposition for
a number of reasons. The portions of the trial court's

instructions relied on by the Government were not suffi-
ciently clear or speecific to warrant our drawing the infer-
ence that the jury understood it must find an agreement
extending to both “advocacy” and “organizing” in order
to conviet.'" Further, in order to convict, the jury was

1% Following the decigion of the Court of Appeals for the Ninth
Circuit, in this case, “organize” has been given its wider meaning by
two District Courts in that ecirenit, United States v. Fupimoto,
reported on another point, 107 F, Supp. 865, and United States v.
Huff, as vet unreported, now pending on appeal to the Court of
Appeals. The Court of Appeals for the Sixth Cireuit, following the
Ninth Cirenit, has likewise given the term it= broader meaning.
Wellman v. United States, 227 F, 2d 757,

16 The trial eourt did no more on this score than to charge, in the
language of the indictment, that the conspiracy had two objects,
namely, to advocate and teach foreible overthrow and to organize
the Communist Part i and then instruet
the jury that it must find that “the eonspirney charged in the
indictment” had been proved beyond a reasonable doubt.
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required, as the court charged, to find an overt act which
was “knowingly done in furtherance of an objeet or pur-
pose of the conspiracy charged in the indietment,” and
we have no way of knowing whether the overt act found
by the jury was one which it believed to be in furtherance
of the “advocacy™ ra 5 izing" objective
of the alleged conspiracy. The charaeter of most of the
overl acts alleged associates them as readily with “organ-
izaing” as with “advocacy.” ' In these circumstances we
think the proper rule to be applied is that which requires
a verdiet to be set aside in cases where the verdict is sup-
portable on one ground, but not on another, and it is
impossible to tell which ground the jury seleeted. Strom-
berg v. California, 283 U. 8. 359, 367-368; Williams v.
North Caroling, 317 U, 8. 287, 201-202: Cramer v. United
States, 325 U. 8. 1, 36, n. 45.

We conclude, therefore, that sinece the Communist
Party came into being in 1945, and the indictment was
not returned until 1951, the three-year statute of limita-
tions had run on the “organizing” charge. and required the
withdrawal of that part of the indictiment from the jury’s
consideration. Samuel v. United States, 169 F, 2d 787,
T98. Bee also Haupt v. United States, 330 U. 8. 631, 641,
n. 1; Stromberg v. California, supra, at p. 368,

11. Instructions to the Jury.

Petitioners contend that the instruetions to the jury
were fatally defective in that the trial court refused to
charge that, in erder to conviet, the jury must find that
the advocacy which the defendants conspired to promote
was of a kind calculated to “incite” g i T
the foreible overthrow of the Government. It is argued

1 Of the 23 overt acts charged, 20 alleged attendance of various
defendants at meetings or conventions, and 3 alleged the issuance
and ecireulation of “directives” by eertain of the defendants,
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that advocacy of forcible overthrow as mere abstract
doctrine is within the free speech protection of the First
Amendment; that the Smith Act, consistently with that
constitutional provision, must be taken as proseribing
only the sort of advocaey which inecites to illegal action;
and that the trial court’s charge, by permitting eonviction
for mere advocacy, unrelated to its tendency to produce
forcible action, resulted in an unconstitutional applica-
tion of the Smith Aet. The Government, which at the
trial also requested the court to charge in terms of “incite-
ment,” now takes the position, however, that the true
constitutional dividing line i1s not between inciting and
abstract advoeacy of forcible overthrow, but rather be-
tween advocaey as such, irrespective of its ineiting qual-
ities, and the mere discussion or exposition of violent
overthrow as an abstract theory.

We print in the margin the pertinent parts of the trial
court’s instructions.®  After telling the jury that it could

18 The trial court charged:

“As used in the Smith Aect and the indietment:

“(1) the word ‘advocate’ means to urge or ‘to plead in favor
of; . . . to support, vindicate, or recommend publiely . . .*;

“(2) the word ‘teach’ means ‘to instruet . . . show how . . . fo

guide the studies of . . .';

“The holding of a belief or opinion does not constitute advocacy
or teaching. Hence the Smith Aet does not prohibit persons who
may believe that the violent overthrow and destruction of the Gov-
ernment of the United Stateg is probable or inevitable from express-
ing that belief, Whether such belief be reasonable or unreazonable
is immaterial. Predietion or prophecy is not advoeacy.

“Any advoency or teaching which does not include the urging
of foree and violence as the means of overthrowing and destroyving
the Government of the United States is not within the issue of the
indictment here and can constitute no basis for any finding against
the defendants.

“The kind of advoeacy and teaching which is charged and upon
which your verdict must be reached is not merely a desirability but
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not conviet the defendants for holding or expressing mere
opinions, beliefs, or predictions relating to violent over-
throw, the trial court defined the eontent of the pro-
seribed advocacy or teaching in the following terms, whieh
are crucial here:

“Any advoeacy or teaching which does not include
the urging of foree and violence as the means of over-

a necessity that the Government of the United States be overthrown
and destroyed by foree and viclence and not merely a propriety

but a duty to overthrow and destroy the Government of the Un_i_ted
Btates by foree and violenee.

“The word ‘wilfully,’ as used in the indictment, means g _statement
or_declaration made or other act done with the specific intent to_
cause or bring about the overthrow and destruction of the Govern-
ment of the United States by foree and violence as speedily as
circumstances would permit.

“The defendants, in eommon with all other persons living under
our Constitution, have a general right protected by the First Amend-
ment to hold, express, teach and advoeate opinions, even though
their opinions are rejected by the overwhelming majority of the
American people; and have the further right to organize or combine
peaceably with other persons for the purpose of spreading and
promoting their opinions more effectively.

“Whether you agree with these opinions or whether they seem
to you reasonable, unreasonable, absurd, distasteful or hateful has
no bearing whatever on the right of other persons fo maintain them
and to seek to persuade others of their validity.

“No inference that any of the defendants knowingly and wilfully
conspired as charged in the indictment, or intended to cause or bring
sbout the overthrow and destruction of the Government of the
United States by force and viclence as speedily as eircumstances
would permit, may be drawn from the advocacy or teaching of
soeialism or other economie or political or social doctrines, by reason
of any unpopularity of sueh doctrines or by reason of any opinion
vou may hold with respeet to whether such doetrines, or the opinions
or beliefs of any of the defendants, are unreasonable, distasteful,
absurd or hateful.

“The defendunts, in common with other persons living under our
Constitution, have the right protected by the First Amendment to
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throwing and destroying the Government of the
United States is not within the issue of the indiet-
ment here and ean constitute no basis for any finding
against the defendants.

“The kind of advoeacy and teaching which is
charged and upon which your verdiet must be
reached is not merely a desirability but a necessity
that the Government of the United States be over-
thrown and destroyed by foree and violence and not
merely a propriety but a duty to overthrow and
destroy the Government of the United States hy
foree and violence.”

There ecan be no doubt from the reecord that in so
instrueting the jury the court regarded as immaterial, and
intended to withdraw from the jury's consideration, any

issue as to the character of the advoeacy in terms of its
capaeity to stir listeners to foreible action. Both the
petitioners and the Government submitted proposed
instruetions which would have required the jury to find

criticize our system of Government and the Government itself, even
though the speaking or writing of such eriticism may undermine
confidence in the Government or eause or inerease discontent. They
have the right also to eriticize the foreign poliey of the United States
and the role being played by this eountry in international affairs;
and to praise the foreign policy of other governments and the role
being played by those governments in interngtionnl affairs,

“The right of the defendunts to enjoy such freedom of expression
is unaffected by whether or not the opinions spoken or published
may seem to you to be erudely intemperate, or to eontain falsehoods,
or to be designed to embarrass the Government. No inference of
conspiraey to advoeate and teach the necessity and duty of over-
throw and destruction of the Government of the United States by
force and violence, or of intent to eause or bring about the overthrow
and destruction of the Government of the United States by foree
and violenee as speedily as circumstances would permit, may be drawn
from such expressions alone."”

No crapmct ™ TedTI
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that the proseribed advocaecy was not of a mere abstract
doctrine of forcible overthrow, but of action to that end,
by the use of language reasonably and ordinarily caleu-
lated to incite persons to such action.® The trial eourt
rejected these proposed instructions on the ground that

1 Petitioners' proposed instructions were;

“Where the Smith Aect, the statute which these defendants are
charped with conspiring to violate, speaks of advoeating and teaching
the duty and necessity of overthrowing the Government by foree
ancl \julence this n?feni Dl]l} to atrttr:ments which, in the language

existing government under the then existing cireumstances. A g smte-
ment on the other hand, that, if our form of government should
change in the future, violent overthrow of the government would
then become necessary and right, is not within the Smith Act’s
prohibition and would not constitute any basis for a finding against
the defendants here,

“For purposes of this trial, a person ean be =aid to teach or advo-
cate the overthrow and destruetion of the Government of the United
Btates by force and violence only when his expressions are designed
to induece action, rather than dizeussion or belief, and only when
they are expressed in language which, under the cireumstances in

which it is_used, is reasonably_and_ordinarily_caleulated to_incite
persons to such aetion, rather than merely to diseussion or belief,

- - - -

“The burden is on the prosecution to show bevond a reasonable
doubt that a eommon understanding existed among the alleged co-
eonspirators as to the specific content of expressions amounting to
advoeaey of the overthrow and destruction of the Government hy
force and violence. The Government must further show thai this
understanding included an understanding that such advocacy would
be in language amounting to incitement to action and that it would
take place under circumstances such as to lead to a probability that
it would inspire persons to take action toward violent overthrow.

“The Government's burden iz not met by proof that the defendant
shared certain beliefs and made joint efforts to persuade other persons
to adept them, no matter what you may find the content of such
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any necessity for giving them which may have existed at
the time Dennis was tried ** was removed by this Court’s
subsequent deeision in that case. The court made it clear
that in its view the illegal advocacy was made out simply
by showing that it dealt with foreible overthrow and
that it was uttered with a specific intent to aceomplish
that purpose,” insisting that all such advocacy was pun-

beliefs to have been, or whether you may agree or disagree with
such beliefs.”
The Government’s proposed instruction was:

“In further construction and interpretation of the statute I charge
vou that it is not the abstract doctrine of overthrowing or destroying
organized government by unlawful means which is denounced by this
law, but the teaching and advocacy of action for the accomplishment
of that purpose, by language reasonably and ordinarily caleulated
to_incite persons to such action. Accordingly, you cannot find the
defendants or any of them guilty of the crime charged unless you
are satisfied beyond a reasonable doubt that they conspired to organ-
ize a society, group and assembly of persons who teach and advoeate
the overthrow or destruction of the Government of the United States
by force and violence and to advocate and teach the duty and
necessity of overthrowing or destroving the Government of the
United States by foree and violence, with the intent that such teaching
and advocsey be of a rule or principle of action and by language
reasonably and ordinarily ealeulated to incite persons to such action,
all with the intent to cause the overthrow or destruction of the
Government of the United States by foree and violence as speedily
as cireumstances would permit,”

20 The Government's proposed instruction was that given by the
trial court in the Dennis case, 341 U, 8. 404. Bee p. 27, infra.

*t Having stated that all advoeaey and teaching of forcible over-
throw of government was punishable “whether in language of incite-
ment or not,” so long as it was done with the requisite intent, the
court added, “It seems to me this question of ‘incitement to’ is
involved around the question of sufficiency of evidence to indicate
intent. The language used is language of philosophy and theory
and aeademie treatment, rather than language . . . [of] ‘meitement
to action.” If the jury should conviet on thut sort of language, [the]
argument would be the evidence was insufficient to sustain the
convietion . . . "
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ishable “whether in language of incitement or not.,” The
Court of Appeals s affirmed on a different theory, as we
shall see later on.

We are thu ith the question whether the Smith
Act ct_prohibits_advocacy and teaching of forcible over-
throw v_as an _abstract principle, divoreed from any effort
to instigate action to that end, so long as such advocacy
or tea.chu_:g is engaged in with evil intent. We hold that
it does not.

The distinetion between advocacy of abstraet doctrine
and advoecacy directed at promoting unlawful action is
one that has been econsistently recognized in the opinions
of this Court, beginning with Fox v. Washington, 236
U. 8. 273, and Schenck v. United States, 249 U. 8. 47.*
This distinetion is heavily underscored by Gitlow v. New
York, 268 U. 8. 652, in which the statute involved * was
nearly identical with the one now before us, and where
the Court, despite the narrow view there taken of the
First Amendment,* said:

“The statute does not penalize the utterance or
publieation of abstract ‘doctrine’ or academie discus-
sion having no quality of incitement to any conerete
action . . .. It is not the abstract ‘doctrine’ of over-
throwing organized government by unlawful means
which is denounced by the statute, but the advocacy
of action for the accomplishment of that pur-
pose . ... This [Manifesto] . . . is [in] the lan-
guage of direet incitement . ... That the jury
were warranted in finding that the Manifesto advo-
cated not merely the abstract doetrine of overthrow-
ing organized government by force, violence, and

22 For diseussion of the principal eases in this Court on the sub-
jeet, see the several opinions in Dennis v. United States. supra.

21 The New York Criminal Anarchy Act, note 13, supra.

24 See Dennis v. United States, supra, at p. 541,

———
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unlawful means, but action to that end, izclear . . . .
That utterances ineiting to the overthrow of or-
ganized government by unlawful means, present a
sufficient danger of substantive evil to bring their
punishment within the range of legislative diseretion,
is clear.,” [Id., at pp. 664-669.

We need not, however, decide the issue before us in
terms of constitutional compulsion, for our first duty is
to construe this statute. In doing so we should not
assume that Congress chose to disregard a constitutional
danger zone so clearly marked, or that it used the words
“advocate” and “teach” in their ordinary dictionary
meanings when they had already been construed as terms
of art earrying a special and limited connotation. See
Willis v. Eastern Trust & Banking Co., supra; Joines v.
Pattlerson, supra; James v. Appel, 192 U. 8. 120, 135.
The Gitlow case and the New York Criminal Anarchy
Aet there involved, which furnished the prototype for the
Smith Act, were both known and adverted to by Congress
in the course of the legislative proceedings.® Cf. Caro-
lene Products Co. v. United States, supra. The legisla-
tive history of the Smith Aet and related bills shows
beyond all question that Congress was aware of the dis-
tinction between the advocacy or teaching of abstract
doetrine and the advoeaey or teaching of action, and that
it did not intend to disregard it.”® The statute was aimed

% Hearings on H. R. 4313 and H. R. 6427, May 22, 1935, cited in
note 8, supra, at pp. 5, 6.

0 At the hearing cited in note §, supra, Representative MeCormack
repeatedly emphasized that the proseribed advoeaey was inciting
advoeacy. For example, he stated: “. . . the word ‘advocacy’ means
‘in a manner to incite,' as construed by the Supreme Court in the
Gitlow ease . . . ." (P.5.) *“, .. Government has a right to make
it a crime for a person to use language speeifically ineiting to the
commission of illegal acts. . . . [1]t is advocaey in the manner to
incite, knowingly to advoeate in a4 manner to incite to the overthrow
of the Government . . . .” (P. 15.) Seealso pp. 4, 8, 11.
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at the advoeacy and teaching of conerete action for the
foreible overthrow of the Government, and not of prin-
ciples divoreed from action,

The reliance placed by the Government on this Court’s
decision in Dennis is misplaced. The jury instructions
which were refused here were given there,” and were
referred to by this Court as requiring “the jury to find
the facts essential to establish the substantive crime.”
341 U. S, at 512 (emphasis added). It is true that
at one point in the late Chief Justice’s opinion it is
stated that the Smith Act “is direeted at advocacy, not
discussion,” id., at 502, but it is clear that the refer-
ence was to advoecacy of action, not ideas, for in the very
next sentence the opinion emphasizes that the jury was

properly instructed that there eould be no eonviction for
“advoeacy in the realm of ideas.” The two concurring
opinions in that case likewise emphasize the distinetion
with which we are concerned. Id., at 518, 534, 536, 545,
546, 547, 571, 572.

In failing to distinguish between advocacy of foreible
overthrow as an abstract doctrine and advocacy of action
to_that end, the Distriet Court appears to have been led
astray by the holding in Dennis that advocacy of violent
action to be taken at some future time was enough. It
seems to have considered that, since “inciting” speech is
usually thought of as ealeulated to induce immediate
action, and since Dennis held advocacy of action for
future overthrow sufficient, this meant that advoecacy,
irrespective of its tendeney to generate action, is punish-
able, provided only that it is uttered with a specific intent
to accomplish overthrow. In other words, the District
Court apparently thought that Dennis obliterates the
traditional dividing line between advoeacy of abstract
doetrine and advoeacy of action.*

* Bee p. 27, infra.
*8ee United States v, Schneiderman, 106 F. Bupp. 0046, 023,

341 (s
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This miseonceives the situation confronting the Court
in Dennis and what was held there. Although the jury’s
verdiet, interpreted in light of the trial court’s instruec-
tions,* did not justify the coneclusion that the defendants’
advocacy was directed at, or created any danger of, imme-
diate overthrow, it did establish that the advocacy was |
aimed at building up a seditious group and maiMI
it in readiness for action at a propitious time. In such
circumstances, said Chief Justice Vinson, the Government
need not hold its hand “until the putsch is about to be
executed, the plans have been laid, and the signal is
awaited. If Government is aware that a group aiming
at its overthrow is attempting to indoectrinate its mem-
bers and eommit them to a course whereby they will strike

lawe

whﬂ_ﬂ_t_]l'ﬂeﬁdﬁmﬁiﬂlﬂl&GEMEﬂﬁﬂs perinit, action by s

the Government is required.” 341 U. S, at 509. The
essence of the Dennis holdin g was that indoctrination of
a group in preparation for future violent action, as well
as exhortation to immediate action, by advoeacy found
to be directed to "action for the accomplishment” of
foreible overthrow, t i le or prineipl
wga&_lmmwm_d
at 511-512, is not constitutionally protected when the
group is of sufficient size and cohesiveness, is suffi-
ciently oriented towards action, and other cireumstances
are such ason justify apprehensi ion

will oeeur. This is quite a different thing from the view
of the District Court here that mere doctrinal justification
of forcible gverthrow, if engaged in with the intent tD_J
accomplish overthrow, is punis unishable per se. That sort of
advocacy, even though uttered with the hope that it may
ultimately lead to violent revolution, is too remote from
concrete action to be regarded as the kind of advocacy

* The writ of certiorari in Dennis did not bring up the sufficiency
of the evidence. 340 U, 8. 863.
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preparatory to action which was condemned in Dennis.
As one of the econcurring opinions in Dennis put it:
“Throughout our decisions there has recurred a distine-
t@@wmmwwum
its hearers to take unlawful ﬁctm._andw
Mlﬂkﬂﬂ-” Id., at 545. There is nothing in
Dennis which makes that historie distinetion obsolete.
The Court of Appeals took a different view from that
of the District Court. While seemingly recognizing that
the proseribed advoeaey must be associated in some way
with action, and that the instructions given the jury here
fell short in that respeet, it considered that the instrue-
tions which the trial court refused were unnecessary in
this instance because establishment of the conspiracy,
here charged under the general econspiracy statute,
required proof of an overt act, whereas in Dennis,
where the conspiracy was charged under the Smith Act,
no overt act was required.” In other words, the Court
of Appeals thought that the requirement of proving an
overt act was an adequate substitute for the linking of
the advoeaey to action which would otherwise have been
necessary.”™ This. of ecourse, is a mistaken notion, for the

0 Bee note 1, supra.

3 The Court of Appeals stated, 225 F. 2d, at 151:

“Finally, [referring to Dennis| the opinion of the Court of Appeals
and a concurring opinion in the Supreme Court gave approval of
instruetions of the trial judge in Dennis requiring the jury to find
‘language of incitement” was used by the conspirators there. Another
phrase given approval is that the doetrine of destruetion had become
a ‘rule of action.! In conjunetion with an indietment based upon
such a statute proseribing organization for the purpose of teaching
and advoeating overthrow, but which required neither proof of overt
acts nor a specifically planned objective, sueh precauntionary instrie-
tions were well enough. DBut these expressions of the judges in
instructions in connection with the original statute established no

unalterable requirement that such phrases themselves be used
ipsissimis verbis where the changes in the basic law and an entirely
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overt_act will not necessarily evidence the charaeter of
the advoeacy engaged in, nor, indeed, is an agreement to
advoeate foreible overthrow itself an unlawful conspiracy
if it does not call for advocacy of action. The statement
in Denmis that “it is the existence of the conspiracy that
creates the danger,” 341 U. S., at 511, does not support
the Court of Appeals. Bearing in mind that Dennis
like all other Smith Act conspiracy cases thus far,
involved advoeacy which had already taken place, and
not advoeacy still to oceur, it is elear that in context the
phrase just quoted referred to more than the basic agree-
ment to advocate. “The mere fact that [during the in-
dictiment period | petitioners’ activities did not result in an
attempt to overthrow the Government by force and
violence is of course no answer to the fact that there was
a group that was ready to make the attempt. The forma-
tion by petitioners of such a highly organized conspiracy,
with rigidly disciplined members subjeet to call when the
leaders, these petitioners, felt that the time had come

different _indictment predicated upon the conspiracy statute have
rendered admonitions to a jury in such language supererogatory.”
And further at p. 162: 3
“The gist of the substantive erime of conspiracy is that an unlawful
combination and agreement becomes a positive erime only when some
of the proved conspirators enter the field of action pursuant to the
criminal design. Therefore, if the ponspitacy did not beeome a rule
of action pursuant to the proseribed intent, there would have been
no violation of the conspiraey statute. The use of such phrases [as
incitement] in instructionz might have been well enough where a
violation of the Smith Act alone was charged in its original form.
It w it i

. d imperatively that these s \rpses
be each used in instructions after a trial on an indictment such as
the present ona.”
It may also be noted that for the period 1940 to September 1, 1948
(see note 1, supra), the conspiracy charge here was laid under the
old Smith Act.

22 The period of the conspiraey charged in the Dennis indictment.
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Jor action, coupled with . . . world conditions, . . . dis-
poses of the contention that a conspiracy to advocate, as
distinguished from the advoecacy itself, cannot be consti-
tutionally restrained, because it comprises only the prepa-
ration. It is the existence of the conspiracy which creates
the danger. . . . If the ingredients of the reaction are
present, we eannot bind the Govermment to wait until the
catalyst is added.” 341 U. S, at 510-511 (emphasis
added). Dennis was thus not concerned with a con-
spiracy to engage at some future time in seditious advo-

cacy, but rather with a conspiracy to advocate gresentlxag/

twwmmw

not to be postponed until “circum-
wﬂ We mmm_min

18LOET A COIE CLLEAEC d :
where speech would thus be separated from actmn by one
further remove, is punishable under the Smith Act.

We think, thus, that both of the lower courts here mis-
conceived Dennis.

In light of the foregoing we are unable to regard the
Distriet Court’s charge upon this aspect of the case as
adequate. The jury was never told that the m;ﬂ)..a.ct
does not dcnounce
abstraetly the f row—of -the —Government.
We think that the trial court’s statement that the pro-
seribed advoeaey must include the “urging,” “necessity”
and “duty” of foreible overthrow, and not merely its

“desirability” and “propriety,” may not be regarded as a
sufficient substitute for chargmg that th g Smith Act

emmeuj_; by force. gnd wolence The eﬂsentml distinetion

is that those to whom the advoecacy is addressed must be
urged to do something, now or in the future, rather than
merely to believe in something. At best the expressions
used by the trial eourt were equivocal, since in the absence
of any instructions differentiating advocacy of abstract
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doctrine from advocacy of action, they were as consistent
with the former as they were with the latter. Nor do we
regard their ambiguity as lessened by what the trial court.
had to say as to the right of the defendants to announce
their beliefs as to the inevitability of violent revolution,
or to advocate other unpopular opinions. Especially when
L_a.u.unumkab]g_that_ﬂm_cnm_dxd_nm _cunmier the.
,. of g 0 overthrow as . e H MECLSSATY ELEMENT
MMEJ&MM but rather con-_ g
swwmmm_hu%mu

qm. we would not be warra.nted in assuming that
the jury drew from these instructions more than the court
itself intended them to convey.

Nor ean we accept the Government's argument that the
Distriet Court was justified in not charging more than it
did beeause the refused instructions proposed by both
sides specified that the advoeaey must be of a character
reasonably calculated to “incite” to foreible overthrow, a

term which, it is now argued, might have conveyed to the

jury an implication that the advocacy must be of imme-

diate_action. G ranting that some qualification of “the

pmposed instructions would have been permissible to'

dispel such an implication, and that it was not necessary

even that the trial eourt should have employed the par-

ticular term “inecite.” it was nevertheless ineumbent on

the court to make clear in some fashion that the advocacy CaurT PIWEE paNlcE

must be of aetion and not merely abstract doctrine. The CLERR

instructions given not Dnl}' -::io not em]}loy the word

“incite,” but also.a 156 Of g SES :
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% See pp. 18-19, supra.
# See note 19, supra.
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What we find lacking in the instructions here is most
clearly marked by contrasting them with the instruections
given to the Dennis jury, upon which this Court’s sustain-
ing of the convictions in that case was bottomed. There
the trial court charged:

§ “In further construetion and interpretation of the

/ statute [the Smith Act] I charge you that it is nof
¢ Wﬂm@m&mm
organized government by unlawful means which is
denounced by this law, but the teaching and advo-
cacy of action for the accomplishment of that
purpose, by language reasonably and ordinarily cal-
culated to incite persons to such action. Accord-
ingly, you cannot find the defendants or any of them
guilty of the crime charged unless you are satisfied
beyond a reasonable doubt that they conspired .
to advoeate and teach the duty and necﬁsﬂt&aimﬂt—

throwing or destroying the Government of the United |
States by force and violence, with the intent that

such teaching and advocacy be af a rule or principle |
Ojﬁﬁg@ﬂ.ﬁﬁaﬂm&mﬂm&ﬂﬂd ordinarily.
calculated to_incite persons to such action, all with
the intent to cause the overthrow . . . as speedily
as cireumstances would permit.” (Emphasis added.)
341 T. 5., at 511-512.

We recognize that distinetions between advoeacy or
teaching of abstract doctrines, with evil intent, and that
which is directed to stirring people to aetion, are often
subtle and difficult to grasp, for in a broad sense, as Mr.
Justice Holmes said in his dissenting opinion in Gitlow,”
supra, at p. 673: “Every idea is an incitement.” But the
very subtlety of these distinetions required the most clear
and explieit instruetions with reference to them, for they
concerned an issue which went to the very heart of the
charges against these petitioners. The need for precise
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and understandable instructions on this issue is further
emphasized by the equivoeal character of the evidence in
this record, with which we deal in Part I1I of this opinion.
Instances of speech that ecould be considered to amount
to “advocacy of action™ are so few and far between as to
be almost ecompletely overshadowed by the hundreds of
instances in the record in which overthrow, if mentioned
at all, oceurs in the course of doetrinal disputation so
remote from action as to be almost wholly lacking in pro-
bative wvalue. Vague references to ‘“revolutionary” or
“militant” action of an unspecified character, which are
found in the evidence, might in addition be given too great
weight by the jury in the absence of more precise instrue-
tions. Particularly in light of this record, we cannot
allow a eonvietion to stand on such “an equivoeal direc-
tion to the jury on a basic issue.” Bollenbach v. United
States, 326 U.S. 607, 613.

III. The Evidence.

Since the determinations already made require a re-
versal of these convietions, we think that we should not
now attempt to deal in detail with the petitioners’ strongly
pressed contentions that the evidence was insufficient to
support the jury’s verdict. This is the more so beeause
the case was manifestly tried by the Government, and
viewed by the two lower courts, in large part upon
premises which, in Parts I and IT of this opinion, we have
found to be erroneous.

Nevertheless, in the exercise of our power under 28
U. 8. C. § 2106 to “direct the entry of such appropriate
judgment . . . as may be just under the cireumstances,”
we have conceived it to be our duty to serutinize this
lengthy record ** with care, in order to determine whether
the way should be left open for a new trial of all or some

M The record iz some 14,000 pages long.
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of these petitioners. Such a judgment, we think, should,
on the one hand, foreclose further proceedings against
those of the petitioners as to whom the evidence in this
record would be palpably insufficient upon a new trial,
and should, on the other hand, leave the Government free
to retry the other petitioners under proper legal stand-
ards, especially sinee it is by no means clear that eertain
aspeets of the evidence against them could not have been
clarified to the advantage of the Government had it not
been under a misapprehension as to the burden cast upon
it by the Smith Act. In judging the record from these
points of view we do not apply to these cases the rigorous
standards of review which, for example, the Court of
Appeals would have to apply in reviewing the evidence
if any of these petitioners are convicted upon a retrial.
Compare Dennis v. United States, supra, at p. 516.
Rather, we have serutinized the record to see whether
there are individuals as to whom acquittal is unequiv-
ocally demanded. We do this because it is in general
too hypothetical and abstract an inquiry to try to judge
whether the evidence would have been inadequate had
the cases been submitted under a proper charge, and had
the Government realized that all its evidence must be
channeled into the “advocacy™ rather than the “organiz-
ing” allegation. We think we may do this by drawing on
our power under 28 U. 8. C. § 2106, because under that
statufe we would no doubt be justified in refusing to order
acquittal even where the evidence might be deemed
palpably insufficient, particularly since petitioners have
asked in the alternative for a new trial as well as for
acquittal. See Bryan v. United States, 338 17, 8. 552.
On this basis we have concluded that the evidence

against petitioners Connelly, Kusnitz, Richmond, Spee-
tor, and Stein iz so clearly insufficient that their ae-

quittal should be ordered, but that as to petitioners Carl-
son, Dobbs, Fox, Healey, Lambert, Lima, Schneiderman,
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Stack, and Yates, we would not be justified in closing the
way to their retrial. We proceed to the reasons for these
conclusions.

At the outset, in view of the conclusions reached in
Part T of this opinion, we must put aside as against all
petitioners the evidence relating to the “organizing”
aspect of the alleged conspiracy, except insofar as it
bears upon the “advocacy” charge. That, indeed, dilutes
in a substantial way a large part of the evidence, for the
record unmistakably indicates that the Government relied
heavily on its “organizing” charge. Two further general
observations should also be made ahout the evidence as
to the “advocacy” charge. The first is that both the
Government and the trial court evidently proceeded on
the theory that advocaey of abstract doctrine was enough
to offend the Smith Act, whereas, as we have held, it is
only advocacy of foreible action that is proscribed. The
second observation is that both the record and the Gov-
ernment’s brief in this Court make it elear that the Gov-
ernment's thesis was that the Communist Party, or at
least the Communist Party of California, constituted the
conspiratorial group, and that membership in the con-
spiracy could therefore be proved by showing that the
individual petitioners were actively identified with the
Party’s affairs and thus inferentially parties to its tenets.
This might have been well enough towards making out
the Government's case if advoeacy of the abstract doetrine
of forcible overthrow satisfied the Smith Aet, for we would
at least have little difficulty in saying on this record that
a jury could justifiably conclude that such was one of
the tenets of the Communist Party; and there was no dis-
pute as to petitioners’ active identification with Party
affairs. But when it comes to Party advocacy or teaching l’

in the sense of a call to forcible action at some future time
we cannot but regard this record as strikingly deficient.
At best this voluminous reecord shows but a half dozen
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or g0 scattered inecidents which, even under the loosest
standards, could be deemed to show such advoeaecy. Most
of these were not connected with any of the petitioners,
or oceurred many years before the period covered by the
indictment. We are unable to regard this sporadie show-
ing as sufficient to justify viewing the Communist Party
as the nexus between these petitioners and the conspiracy
charged. We need searcely say that however much one
may abhor even the abstract preaching of forcible over-
throw of government, or believe that such is the ultimate
purpose to which the Communist Party is dedieated, it is
upon the evidence in the record that the petitioners must
be judged in this case.

We must, then, look elsewhere than to the evidence con-
cerning the Communist Party as such for the existence of
the conspiracy to advocate charged in the indietment.
As to the petitioners Connelly, Kusnitz, Richmond, Spee-
tor, and Steinberg we find no adequate evidence in the
record which would permit a jury to find that they were
members of such a congpiracy. For all purposes relevant
here, the sole evidence as to them was that they had long
been members, officers or functionaries of the Communist
Party of California, but as such had engaged only in what
appear to have been wholly lawful activities, So far as
this record shows, none of them has ever made a single
remark or been present when someone else made a remark,
or has been associated with any activities, which would

tend to prove the charges against them.” Connelly and

Richmond were, to be sure, the Los Angeles and Executive
Editors, gh; ectively, of the Daily People’s World, the

a3 Whlle there was evidenee that might tend to link petitioner
Richmond to “the conspiracy,” i. e, evidence of assoeiation by him
with other petitioners, and with an individual who might be found
by the jury to have engaged during the same period in the proscribed
advocacy, see pp. 33-34, infra. we think that without more such evi-
dence would not justify refusal to direet an aequitial,

IANE Ly A2
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West Coast Party organ, but we can find nothing in the
material introduced into evidence from that newspaper
which advances the Government’s case.

Moreover, apart from the inadequacy of the evidence
to show, at best, more

more than the abstract advocacy and
teaching of foreible overthrow by the Party, it is difficult

to perceive how the requisite specific intent to accom-

plish such overthrow could be deemed proved by a show-«
ing of ip or tl i i |
Communist Party, Congress has, in § 4 (f) of the Inter- (

nal Security Act of 1950, announced | its rejection of such (’

a principle. We therefore think that as to these peti-
tioners the evidence was entirely too meagre to justify
putting them to a new trial, and that their acquittal
should be ordered.

As to the nine remaining petitioners, we consider that a
different conclusion should be reached. There was testi-
mony from the witness Foard, and other evidence, tying
Fox, Healey, Lambert, Lima, Schneiderman, Stack, and
Yates to Party classes conducted in the San Francisco
area during the year 1946, where there occurred what
might be eonsidered to be the systematic teaching and ad-
vocacy of illegal action which is condemmned by the statute.
It might be found that one of the purposes of such classes
was to develop in the members of the group a readiness to
engage at the erueial time, perhaps during war or during
attack upon the United States from without, in such
activities as sabotage and street fighting, in order to divert
and diffuse the resistance of the authorities and if pos-
sible to seize local vantage points. There was also testi-
mony as to activities in the Los Angeles area, during the

% (G4 Stat. 987, 50 U. 8, C. § 783 (f): “Neither the holding of office
nor membership in any Communist organization by any person shall
constitute per se a violution of subsection (a) or subsection (¢) of
this section or of any other eriminal statute.”

WotH NG i Tty
=
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period covered by the indietment, whieh might be eonsid-
ered to amount to “advocacy of action,” and with which
petitioners Carlson and Dobbs were linked. From the
testimony of the witness Scarletto, it might be found that
individuals considered to be particularly trustworthy were
taken into an “underground” apparatus and there in-
structed in tasks which would be useful when the time
for violent action arrived. Searletto was taught surrepti-
tiously to assemble and operate a printing press, ecached
in the garage of a Party member, for the purpose, he was
told, of moving “masses of people in time of crisis.” Tt
might be found, under all the eircumstances, that the pur-
pose of this teaching was to prepare the members of the
underground apparatus to engage in, to facilitate, and to
cooperate with violent action directed against govern-
ment when the time was ripe. In short, while the record
contains evidence of little more than a general program
of educational activity by the Communist Party which
included advocacy of violence as a theoretical matter, we
are not prepared to say, at this stage of the case, that it
would be impossible for a jury, resolving all conflicts in
favor of the Government and giving the evidence as to
these San Franeisco and Los Angeles episodes its utmost
sweep, to find that advoeacy of action was also engaged
in when the group involved was thought particularly
trustworthy, dedicated, and suited for violent tasks,

Nor can we say that the evidenece linking these nine
petitioners to that sort of advoeacy, with the requisite
specific intent, is =0 tenuous as not to justify their retrial
under proper legal standards. Fox, Healey, Lambert,
Lima, Schneiderman, Stack, and Yates, as members of the
State and San Francisco County Boards, were shown to
have been closely associated with Ida Rothstein, the prin-
eipal teacher of the San Francisco elasses, who also during
this same period arranged in a devious and conspiratorial
manner for the holding of Board meetings at the home
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of the witness Honig, which were attended by these peti-
tioners. It was also shown that from time to time instrue-
tions emanated from the Boards or their members to
instructors of groups at lower levels. And while none
of the written instructions produced at the trial were
invidious in themselves, it might be inferred that addi-
tional instruetions were given which were not reduced
to writing. Similarly, there was evidence of close associa-
tion between petitioners Carlson and Dobbs and associates
or superiors of the witness Searletto, which might be taken
as indicating that these two petitioners had knowledge
of the apparatus in which Searletto was active. And
finally, all of these nine petitioners were shown either to
have made statements themselves, or apparently approved
statements made in their presence, which a jury might
take as some evidence of their participation with the
requisite intent in a conspiracy to advocate illegal action,

As to these nine petitioners, then, we shall not order
an acquittal.

Before leaving the evidence, we consider it advisable,
in order to avoid possible misapprehension upon a new
trial, to deal briefly with petitioners’ contention that the
evidence was insufficient to prove the overt act required
for conviction of conspiracy under 18 U. 8. C. § 371. Only
oceurred within eri r ;
was a public meeting held under Party auspices at which
speeches were made by one or more of the petitioners
extolling leaders of the Soviet Union and eriticizing vari-
ous aspects of the foreign policy of the United States.
At one of the meetings an appeal for funds was made.
Petitioners contend that these meetings do not satisfy
the requirement of the statute that there be shown an act
done by one of the conspirators “to effect the object of
the conspiracy.” The Government concedes that nothing
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unlawful was shown to have been said or done at these
meetings, but contends that these occurrences nonetheless
sufficed as overt acts under the jury’s findings.

We think the Government's position is correct. It is
not necessary that an overt act be the substantive erime
charged in the indictment as the object of the conspiracy.
Pierce v. United States, 252 U. S. 239, 244 United States
v. Rabinowich, 238 U. 8. 78, 86. Nor, indeed, need such
an act, taken by itself, even be eriminal in charaecter.
Braverman v. United States, 317 U. 8. 49. The function
of the overt act in a conspiracy prosecution is simply to
manifest “that the conspiracy is at work,” Carlson v.
United States, 187 F. 2d 366, 370, and is neither a project
still resting solely in the minds of the conspirators nor a
fully completed operation no longer in existence. The
substantive offense here charged as the object of the con-
spiracy is speech rather than the specific action that typi-
cally constitutes the gravamen of a substantive eriminal
offense. Were we to hold that some concrete action lead-
ing to the overthrow of the Government was required, as
petitioners appear to suggest, we would have changed the
nature of the offense altogether. No such drastic change
in the law ean be drawn from Congress’ perfunctory action
in 1948 bringing Smith Aet cases within 18 U. S. C. § 371.

While upon a new trial the overt act must be found,
in view of what we have held, to have been in furtherance
of a conspiracy to “advocate,” rather than to “organize,”
we are not prepared to say that one of the episodes relied
on here could not be found to be in furtherance of such an
objective, if, under proper instruections, a jury should find
that the Communist Party was a vehicle through which
the alleged conspiracy was promoted. While in view of
our acquittal of Steinberg, the first of these episodes, in
which he is alleged to have been involved, may no longer
be relied on as an overt act, this would not affect the
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second episode, in which petitioner Sehneiderman was
alleged and proved to have participated.

For the foregoing reasons we think that the way must
be left open for a new trial to the extent indicated.

IV. Collateral Estoppel.

There remains to be dealt with petitioner Schneider-
man's claim based on the doectrine of collateral estoppel
by judgment. Petitioner urges that in Schneiderman v.
United States, 320 U, 8. 118, a denaturalization proceed-
ing in which he was the prevailing party, this Court made
determinations favorable to him which are conclusive in
this proceeding under the doetrine of collateral estoppel.
Specifically, petitioner contends that the Schneiderman
decision determined, for purposes of this proceeding,
(1) that the teaching of Marxism-Leninism by the Com-
munist Party was not necessarily the advoeacy of violent
overthrow of government: (2) that at least one tenable
conclusion to be drawn from the evidence was that the
Communist Party desired to achieve its goal of socialism
through peaceful means; (3) that it could not be pre-
suined, merely because of his membership or officership
in the Communist Party, that Schneiderman adopted an
illegal interpretation of Marxist doetrine; and finally,
(4) that absent proof of overt acts indicating that
Sehneiderman personally adopted a reprehensible inter-
pretation, the Government had failed to establish its bur-
den by the clear and unequivocal evidence necessary in a
denaturalization case. In the courts below, petitioner
urged unsueccessfully that these determinations were con-
clusive in this proceeding under the doctrine of collateral

estoppel, and entitled him either to an aequittal or to
" special instructions to the jury. He makes the same
contentions here.
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We are in agreement with petitioner that the doctrine
of collateral estoppel is not made inapplicable by the fact
that this is a criminal case, whereas the prior proceedings
were civil in character. United States v. Oppenheimer,
242 17, 8. 85. We agree further that the nonexistence of
a fact may be established by a judgment no less than its
existence; that, in other words, a party may be precluded
under the doetrine of collateral estoppel from attempting
a second time to prove a fact that he sought unsuccess-
fully to prove in a prior action. Sealfon v. United States,
332 U. 8. 575. Nor need we quarrel with petitioner's
premise that the standard of proof applieable in denatu-
ralization cases is at least no greater than that applicable
in eriminal proceedings. Compare Helvering v. Mitchell,
303 U. 8. 391; Murphy v. United States, 272 U. S. 630.
We assuine, without deciding, that substantially the same
standards of proof are applicable in the two types of cases.
Cf. Klapprott v. United States, 335 1. 8. 601, 612. Nev-
ertheless, for reasons that will appear, we think that the
doctrine of collateral estoppel does not help petitioner
here.

We differ with petitioner, first of all, in his estimate of
what the Schneiderman case determined for purposes of
the doctrine of collateral estoppel. That doetrine makes
conclusive in subsequent proceedings only determinations
of fact, and mixed faet and law, that were essential to
the decision. Commissioner v. Sunnen, 333 U, S. 591,
601-602; T'ait v. Western Maryland R. Co., 289 U. 8, 620;
The Evergreens v. Nunan, 141 F. 2d 927, 928. As we read
the Schneiderman opinion, the only determination essen-
tial to the decision was that Schneiderman had not, prior
to 1927, adopted an interpretation of the Communist
Party's teachings featuring “agitation and exhortation
calling for present violent action.” 320 U. 8., at 157-159.
If it be accepted that the holding extended in the alterna-
tive to the character of advocacy engaged in by the Com-
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munist Party, then the essential finding was that the
Party had not, in 1927, engaged in “agitation and exhorta-
tion calling for present violent action.” Ibid. The
Court in Schneiderman certainly did not purport to deter-
mine what the doctrinal content of “Marxism-Leninism"
might be at all times and in all places. Nor did it estab-
lish that the books and pamphlets introduced against
Sehneiderman in that proceeding could not support in any
way an inference of eriminality, no matter how or by
whoimn they might thereafter be used. At most, we think,
it made the determinations we have stated, limited to the
time and place that were then in issue.

1t is therefore apparent that the determinations made
by this Court in Sehneiderman eould not operate as a
complete bar to this proceeding. Wholly aside from the
fact that the Court was there concerned with the state
of affairs existing in 1927, whereas we are concerned here
with the period 1948-1951, the issues in the present case
are quite different. We are not concerned here with
whether petitioner has engaged in “agitation and exhorta-
tion calling for present violent action,” whether in 1927
or later. Even if it were conclusively established against
the Government that neither petitioner nor the Com-
munist Party had ever engaged in such advocacy, that
circumstance would constitute no bar to a convietion
under 18 U, 8. C. § 371 of conspiring to advocate forcible
overthrow of government in violation of the Smith Act.
It is not necessary for conviction here that advoeacy of
“present violent aetion” be proved. Petitioner’s demand
for judgment of acquittal must therefore be rejected. The
decision in Federal Trade Commission v. Cement Insti-
tute, 333 U. 8. 683, 708-709, is precisely in point and is
controlling.

What we have said we think also disposes of peti-
tioner's contention that the trial eourt should have in-
strueted the jury that certain evidentiary or subordinate
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issues must be taken as conclusively determined in his
favor. The argument is that the determinations made
in the Sehneiderman case are not wholly irrelevant to this
case, even if they do not conelude it, and hence that peti-
tioner should be entitled to an instruction giving those
determinations such partial eonelusive effect as they
might warrant. We think, however, that the doetrine
of collateral estoppel does not establish any such concept
of “conclusive evidence” as that contended for by peti-
tioner. The normal rule is that a prior judgment need
be given no conclusive effect at all unless it establishes
one of the ultimate faets in issue in the subsequent pro-
ceeding. So far as merely evidentiary or “mediate” facts
are concerned, the doetrine of collateral estoppel is inop-
erative. The FEvergreens v. Nunan, 141 F. 2d 927;
Restatement, Judgments §68, comment p. Whether
there are any eircumstances in which the giving of limit-
ing instructions such as those requested here might be
necessary or proper, we need not now determine, Cf,
Bordonaro Bros. Theatres, Inc. v. Paramount Pictures,
Ime., 203 F. 2d 676, 678. It is sufficient for us to hold
that in this case the matters of fact and mixed faet and
law necessarily determined by the prior judgment, limited
as they were to the year 1927, were so remote from the
issues as to justify their exclusion from evidenece in the
diseretion of the trial judge.

Since there must be a new trial, we have not found it
necessary to deal with the contentions of the petitioners
as to the fairness of the trial already held. The judgment
of the Court of Appeals is reversed, and the case remanded
to the Distriet Court for further proceedings consistent
with this opinion.

It is so ordered.

Mag. Jusrice BRENNAN and Mg. Justice WHITTAKER
took no part in the consideration or decision of this case.



DENN}S “'-f.ar‘&mmur /R Worcat 0d wbas JJ 7 2 v
e pens LL-rw-ﬂI--n-— adreitacg e -
e “fun"“"“-? ed Tt peerthacs,— “7
" W Hoanins § the TTE & o eni by preranmad-
wi e 2 by proceidoe Lot and cosTlilo e 5
It e chonge b velune awrbitin awdt e
4 \EH(.SML QJ?H bore Tiad, dd—ta-vcr.e-g,;' ekl ) }’Lh,‘d\n
M e ey bt gy Bk ey i ot iy
‘tt{\m, {«'wuf.l A }u:t:ta.n.a.,-v I TR e T Bilegis
[U.'c-.a?-.i a2 wedizs i ,L,__;“ 5 ok ome ¢
Mﬁ,m ?Lf; SIS BYVN 1 bl o’
<A ""}é :‘M e b Thwta wmupw ot by creithassg~
w Ulnuﬂ;w’. te Muﬂ_'ﬂ‘a ey, cau LT € it
thaun b & Grrne thialy Thy 4ol olke phau tha bodins
'bu-!—.‘l-kn. (A connrs Lruc, prraent P rij ot L_‘ 1. -)wf-—:-
uﬁu»c).,.u;’cumﬂ.’ b allecugt 14 odetbinn- Tha :.;,-,......-WJ
by [, trewTho b Ak il ARt b e 0 rrkagraZl
m RV VIS S . [remen ,B‘JL ,-._:.,-,_P_:‘_]._...,..._'J:_“ " & 4.,?34._43:_"‘(_'
wé.., Grpicns 1o Poreveity, o P the lodacnt taes o &t Frp
gt ol Wl IS5 ) AL 4o
N S = s, ol dod, Fro erdlnmy div.fwﬂ_..._._.f Cirro) “om
fushedy €= Cinconmlaiien, lropta fir s /e

A«HM APl o (Raudess. e At Gy iled .y 4 i r:HLHva
‘W'.'i""".“'{?ﬁ-‘- %fu‘*{# """‘*-fra-u}m i 1'\&4!‘.&-'.41;“-(}?—;‘;4«.1 ub (= ¥7% r--]m‘h-Mgitd (LL,;,I ‘_4_,
dcd didac G4 w“‘* M"{A{nr iy MW'W "LQ {‘.,,._t,_,ﬁ.f‘,

waal mo?-{.ﬂ iniats " St 1

' '?'iw -'Lu»- bt o J"ﬂ‘t witeat U ‘i L—c—«-«%f"ﬂ; el & thasy aaiu..—;-a,_,i
gL Thaer r»-n--/fo !%f eAmd 'f!-a :I-Ar-i.L','&:._ ‘-‘-—-T norek r'-'!-:"‘t;-w-' T Com~
uu%hﬂki%ﬂrﬂ%wh ﬁq"k—-%. .

. e i . 'ﬁ«t i

f‘L}"ﬂ\uﬂ M‘D Lyt {mmsv% I{_p;.l.;(.q,-.{,g_d( {{ (m i) M’L‘a
v Dhasy tospininn Toparogs R Grnmu b Aty and Glood

frree nelewer X " SR g L e ouXle
\"?lvf-ﬂ”hn‘- s T e ﬁfﬁumm“ _5.!?7



