Nes. 6, 7, and 8

MR, JUSTICE CLARK, dissenting.
The petitioners, principal erganizers and leaders of the

Communist Party in Cal!fernlg,have been convicted for a conspiracy

wead

coverdng the peried 1940 te 1951 in which thq;iengaged with the

defendants in Dennis v. United States, 341 U.S. 494 (1950) . The

Dennis defendants, named as co-conspirators but net indicted with

the defendants here, were convicted in New York under the former

‘1946 ed.)
conspiracy previsions of the Smith Act, 54 Stat. 671, 18 U.S.C/§ 1l.

They have served er are now serving prison terms as a result of their
convictions.

The conspiracy charged here is the same as in D nnis, except
that here it is geared te California condiftions, and brought,
fer the peried 1948 te 1951, under the general conspiracy statute,

18 U.5.C. § 371, rather then the old conspiracy section of the Smith

Act, The indictment alleges a conspiracy to violate two sections ef
the Smith Act: (1) te teach and advecate the vielent overthrew of

the Government ef the United States, and (2) to organize iIn California
through the creation of groups, cells, schoold, assemblies of persons,
and the like the Communist Party, a society which teaches and advocates

violent everthrow of the Government.
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States)| The conspiracy jherefang includes the identical defendants in

the Dennis case, dhorgh-tmyrrEnnttmitcied-nans, DETRTreTtwons

foat
msinbass-oisthersamesgronp, 2 though petitioners occupied a lower

) i
efchelon in party hierarchy,tshey served in the same army and were engaged

in the same mission. The convictions here were based upon evidence
closely parallelling that adduced in Dennis and in United States v. Flynn,

kg—_il— G wL..J.
216 F.2d 354 (C. A, 2), -wg_l;h-i__reauued in convictions. This

Court laid down in Dennis the principles governing such prosecutions and

they were closely adhered to here, although the nature of the two cases

did not permit & identical handling, = INSERTT

L cavweol
tmgqree that half of the indictment against the remaining

. (the statute 0 &)

.
nine petitioners be quashed as W‘barred by" imitation§, I agree with my
brother Burton that the Court has incorrectly interpreted the term “organize"
as used in the Smith Act. The Court concludes that the plain words of the

Act, namely, "whoever organizes or helps or attempts to organize any

society, group or assembly of persons'" embodies only those "acts

entering into the creation of a new organization." As applied to the Communist

Party the Court holds that it refers only to the reconstitution of the Party




in 1945 and tﬁt the prosecution is, therefore, barred by the statute

of limitations, This frustrates the purpose of the Congress for the Act
was passed in 1940 primarily to curb the growing strength and activity

of the Party which was started in 1917, Under such an interpretation all
prosecution would have been barred at the very time of the adoption of the
Act. If the Congress had been concerned with the initial establishment of
the Party it would not have used the words '"helps or attempts" nor the
phrase ''group or assembly of persons.'" It was concerned with the new
Communist fronts, cells, schools,and other groups, as well as assemblies of
persons, which were being createdm every day under the aegis of the
Party to carry on its purposes. This is what the indictment here charges

and the proof shows beyond doubt, The decision today prevents for all

time any prosecution of the Party”under this section of the Act,

While{'this holding requires a reversal of the case the Court very

h‘r\ 49 tg[ifad o
properly takes-up the instructions given by the trial judge. since-there-must
¥

e >
be-a-vetrial. I do not agree with the conclusion of the Court x"{he in=
structions ’but I am highly pleased to see that it disposes of this problem

so that on the new trial instructions will be given that will at least meet
] L 4:'-. "

/

the views of the Court. I have studied sier this section of the opinim} pod e




P

frankly its “arti‘l.ler‘y of words" leaves me confused as fo just why the majority
concludes that the charge as given wnsl insufficient. I thought that

Dennis merely held that a charge was sufficient where it requires a

finding that "the party advocates the theory that there is a duty and

necessity to overthrow the Government by force and violence,. . . not

as a prophetic insight or as a bitof . . . speculationﬁ:ias a program A

+$ /

for winning adhereng# and as a policy to be translated into action" as

3¢ US. o TH -1 (cnesitiing pinca).

soon as the circumstances permit, I notices however that to the majority ("The

essence of the Dennis holding was that indoctrination of a group in a“u‘i’
MEAT bty ¢
preparation for future violent action, as well as exhortation to immediate

action, by advocacy found to be directed to 'action for tke accomplishment!

of forcible overthrow, to violence 'as a rule or principle of action,?

and employing 'language of incitement,' id., at 511-512, is not

constitutionally protected ..., .a I have read this statement over and

-

over but do not seem to grasp its meaning for I see no resemblence

peapedel -

between it and what the beloved Chief Justice wrde in that case, nor do

Ml
I find any such theory in the concurrmar‘ As I see it)th.e trial judge charged
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c“aui-
in essence all that was required under the Dennis opinions, whether jyeu

takes that of the Chief Justice or of the concurrences in the judgment,
; THAT e
Apparently what disturbs the Court now is the-reasenwhy the trial judge
ALTHovagH
here did not give the Dennis cha.rge.r éoth the prosecution and the
HE

defense asked that it be given in haec verba. Since the—twiet-judge refused
to grant these requests I suppose the majority feels that there must be
some difference between the two charges, else the one that was given in
Dennis would have been followed here. While there may be some dis-
tinctions between the charges, as I view them they are without material
differences. I find, as the majority intimates, that they are too
"subtle and difficult to grasp."

H-#-n-e-v--r,

In view of the fact that the case must be retried, regardless of
the disposition made here on the charges, I see no reason to engage in what
therefore becomes an exercise in semantics wi.th.” the majority about this
phase of the case. Certainly if I had been sitting at trial I would have
given the Dennis charge, not because I consider itlany more correct but

fy‘,ﬂ_‘_ Tﬁa .M{sh}a prechie ol . ¥

simply because it had the stamp of appromof this Court.A Uponthewew
JudGE Now s (rtsdeali
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